December 23, 2011
The Honorable Lisa P. Jackson
Administrator
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue NW
Washington, DC 20460
Dear Administrator Jackson:
On behalf of state and local governments, we appreciate the opportunity to provide input on upcoming
modifications to the current “waters of the U.S.” definition in the Clean Water Act (CWA) as the U.S.
Environmental Protection Agency (EPA) develops the forthcoming regulation. By EPA’s own
admission, state and local governments are valuable partners in ensuring clean water, and we look
forward to working together with EPA to ensure that partnership remains strong.
Over the course of the past year, our organizations have been consistent in our comments on the “waters
of the U.S.” issue. In a letter to the Agency on July 29, 2011 regarding the Draft Guidance on
Identifying Waters Protected by the Clean Water Act (Draft Guidance), we asked for an understandable
and straight-forward rulemaking process, inclusive of a federalism consultation process with state and
local governments. Additionally, we requested a study of the full costs this proposed policy would have
on all CWA programs, beyond the 404 permit program.
We would like to thank EPA for recognizing state and local government concerns and acknowledge
EPA’s efforts to provide an open and honest dialogue during the federalism consultation process
pursuant to Executive Order 13132 on this forthcoming regulation. We also thank you for moving
forward with a formalized and transparent rulemaking process, rather than finalizing the Draft Guidance.
We urge EPA to continue on the regulatory path rather than moving forward with the Draft Guidance,
and as you do so, urge you to take our continuing concerns under consideration.
EPA provided a great deal of information as part of the federalism consultation meetings held on
November 10 and December 7, but we remain concerned that the total impact of the forthcoming
regulation on state and local governments is not being examined. While the agency has determined that
the forthcoming regulation is a “definitional rule” and will have no direct implementation or compliance
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