INFRASTRUCTURE

A Rocky Road
How can we afford
to fix our aging
highways and
bridges?

BY SCOTT RODD
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I

n late October, before a restless crowd in
Gettysburg, Pennsylvania, then-candidate
Donald Trump laid out the closing
argument of his campaign.
“What follows is my 100-day action plan to
make America great again,” he declared, enumerating legislative and executive actions that
were punctuated by applause from the crowd.
His agenda rested on the familiar pillars
of his campaign—building a wall along the
U.S.-Mexico border, renegotiating trade deals
and repealing the Affordable Care Act. It also
touched on his ambitious infrastructure proposal, the “American Energy and Infrastructure Act.”
“[The plan] leverages public-private partnerships, and private investments through tax
incentives, to spur $1 trillion in infrastructure
investment over 10 years,” Trump said. “Our
infrastructure is in such trouble … we will fix
that.”
The following week, two of Trump’s campaign advisers published a white paper providing additional details on the trillion-dollar plan.
The paper largely focused on tax breaks for
private investors who put their money toward
infrastructure projects. The term “public-private
partnerships,” however, appeared only twice.
Broadly speaking, public-private partnerships, known as P3s, are agreements in which a
private-sector party provides a service that is traditionally delivered by a public agency. In terms
of infrastructure, a private partner typically
assumes significant responsibility and risk over a
project’s design, construction or operation.
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As the Trump administration hammers out
the fine print of its proposal, it may find willing
partners at the state level, as legislatures across
the country show increased interest in P3s. Private investors and infrastructure associations
also appear excited about the prospect.
“We don’t know the exact contours of the
plan, or the exact emphasis he’s going to put
on P3s,” says Pat Jones, CEO of the International Bridge, Tunnel and Turnpike Association. “[But] the very fact that he’s speaking
about it raises the level of debate and allows
a lot of players that have been standing on the
sidelines to come to the fore.”
Public-private partnerships, however, have
been responsible for only a small number of
infrastructure projects in the last three decades.
Less than 1 percent of spending on highways
nationwide, for example, came from P3s in the
last 25 years, and a number of these highway
projects hit stumbling blocks.
As Trump pushes for private funding to
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support his $1 trillion infrastructure plan,
the exact role—and effectiveness—of P3s
in a large-scale, nationwide infrastructure
plan remains unclear.

Enthusiasm in the States
States are ready to use P3s to finance
transportation projects that typically have
been underwritten by federal, state and
local governments. In March, Kentucky
became the 34th state to authorize the use
of P3s. In June, New Hampshire became
the 35th.
Governments also are turning to P3s for
infrastructure projects that have nothing to
do with roads and bridges. In November,
Mayor Muriel Bowser (D) of Washington,
D.C., announced the creation of the Office
of Public-Private Partnerships to promote
private investment in infrastructure projects across the District. The office plans to
lead the construction of a new jail, a reno-

vation of police headquarters and a modernization of the city’s streetlight system.
A key benefit of P3s comes from “leveraging the private sector’s expertise and
resources,” the National Conference of
State Legislatures said in a January 2016
report.
Proponents of P3s argue that competition within the private sector promotes
innovative and cost-effective solutions,
which often evade public agencies. Private-sector partners also assume a portion of the risk, which means taxpayers do
not solely bear the burden if a project is
delayed or derailed. Both prospects appeal
to governors and mayors grappling with
tight budgets and shrinking tax revenue to
finance big public works projects.
“A solid, modern and safe transportation infrastructure is critical to the success
of our people and businesses,” Governor
Maggie Hassan (D) of New Hampshire
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said in signing a bill designed to attract
private investment in transportation infrastructure in her state. “Public-private partnerships can play an important role in
advancing our transportation goals.”
And the laws, which hold out the
expectation that roads and bridges will be
repaired and jobs will be created to do the
work, can spark enthusiasm from the private sector.
After Kentucky passed its law, Dave
Adkisson, CEO of the Kentucky Chamber of Commerce, wrote, “The legislature
sent a strong signal to Kentucky’s business
community, local governments, contractors and workforce that Kentucky is open
for business and serious about forging
ahead to provide needed infrastructure.”

Return on Investment
Turning to private investors to finance
public works isn’t free money. Investors
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expect to be paid back and earn a profit on
their investment.
“In the highway community,” says Jones
of the tunnel and turnpike association, “private investment means toll roads.”
Tolls often enable investors to generate
revenue and keep projects as close to revenue-neutral as possible.
But critics point out the perils of P3s relying too heavily on tolls and other user fees
to generate revenue. Many private investors,
for example, push for noncompete clauses
that limit or ban the development and maintenance of surrounding projects.
The noncompete clauses are designed to
assuage investors who fear the construction
of similar public projects might cut into
their revenue. But Kevin DeGood, director
of infrastructure policy at the left-leaning
Center for American Progress think tank,
says they can tie the hands of public officials who may want to construct something
for the common good.
Some states have considered legislation
that would prohibit noncompete clauses in

public-private partnerships. A bill before
the Michigan Legislature, for example,
would ban such clauses in P3 agreements.
And P3s may not work everywhere. For
example, investors may ignore projects
planned for less-populated areas if traffic on their roadways would not generate
enough toll revenue.
“If I was a private toll-road operator,”
Jones acknowledges, “I don’t think I’d
want to build a toll road in North Dakota
or Wyoming, because I’m not likely to get
a return on my investment.”
Thirty-six highway projects in the last 25
years have relied on P3s, and many of them
were funded at least in part through tolls,
the Congressional Budget Office reported
in 2015. Although many of the projects
were completed successfully, the report
identified risks associated with those that
depended too heavily on tolls.
“Some of the projects that have been
financed through tolls have failed financially because the private-sector partners
initially overestimated their revenues,”
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the report said. These private partners, as
a result, were “unable to fully repay their
projects’ debts.”
The Capital Beltway HOT (high-occupancy toll) Lane project in Virginia is an
example of a promising P3 that relied heavily on tolls whose revenue ultimately could
not cover the project’s debt obligations.
In 2007, a private consortium reached a
deal with the state of Virginia to build HOT
lanes on a 14-mile stretch of the Capital
Beltway, long considered one of the nation’s
most congested highways. The project
increased the number of lanes on the highway and charged tolls in HOT lanes based
on the level of traffic congestion.
In exchange for financing more than twothirds of the $1.4 billion project, the private
partners would collect toll revenue for the
next 80 years. Construction was completed
in late 2012, slightly ahead of schedule, but
traffic in the HOT lanes was initially lower
than projected. As a result, Transurban, the
company responsible for processing tolls
and violations, faced a deficit totaling hun-
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dreds of millions of dollars.
Following the lower-than-expected revenue, Transurban began charging excessive
penalties for motorists who failed to pay
toll fees, which resulted in a class-action
lawsuit against the company.
According to court documents, Transurban allegedly pursued one plaintiff for
$9,440.90 for 10 purported toll violations
totaling approximately $20. Another plaintiff, despite having a positive balance on his
EZ Pass account, received summonses for
$15,000 for toll violations totaling $30.65.
The case was settled in March and guaranteed greater protection for motorists
against harsh penalties and predatory collection practices by third-party toll processors.
According to Transurban, traffic and
toll revenue have increased since the Capital Beltway lanes first opened. Virginia
has since proposed expanding HOT lanes
to I-95 and adding HOT lanes along I-395
and I-66 in the crowded Washington, D.C.,
area around the Beltway.

Public Payback
User fees are not the only way to support public-private partnerships for infrastructure projects. Another model is called
“availability payment” agreements, in
which a private investor takes on most of
the debt for a project up front and the public partner provides payments to the pri-

vate partner during and after construction
of the project.
In Florida, for example, the Port of
Miami Tunnel was constructed through
such a partnership. The private partner
assumed most of the financial burden up
front and the state agreed to pay off the
debt in milestone payments over the next
several decades. The tunnel opened in 2014
and was ahead of schedule.
But Randal O’Toole, senior fellow at
the libertarian Cato Institute, says availability payment P3s can exacerbate a
state’s debt problems while simultaneously
hiding them.
“I think most availability payment systems are ways for [government agencies]
to get around their debt limit,” O’Toole
says. “If a private partner borrows a billion
dollars … the debt doesn’t show up on the
public agency’s ledger, so it doesn’t have to
worry about exceeding its debt limit.”
In its 2015 report, the Congressional
Budget Office admonished such practices
and advocated for government agencies
to strive to be as transparent as possible
about all of their debts.
“An investment that is essentially governmental,” the report said, “should be
shown in the budget whether it is financed
directly by the [agency] or indirectly by a
third party that is borrowing on behalf of
the government.”

STATE LEGISLATURES

23

FEBRUARY 2017

Transportation analysts remain split
over which P3 model Trump’s ambitious
infrastructure plan will favor—partnerships with revenue generated from user fees
such as tolls, or partnerships that rely on
availability payments.
O’Toole says he thinks Trump will favor
availability payment partnerships. Robert
Poole, director of transportation policy at
the libertarian Reason Foundation, says
he thinks the president will opt for partnerships that rely on user fees.
Public-private partnerships under
Trump’s plan may combine both models,
but that still may not cover the costs of
some major infrastructure projects.
“You probably can’t satisfy all of
[Trump’s $1 trillion plan] with private
investment,” says Jones of the tunnel and
turnpike association. “I think it’s going to
have to be a combination of private infrastructure spending and federal spending.”
Loans under the federal Transportation
Infrastructure Finance and Innovation
Act are commonly used to help finance
P3 transportation projects. TIFIA loans,
as they’re known, are often used to “fill in
the gap,” Jones says, and help partnerships
reach their funding needs—though it’s possible the loans could finance up to 80 percent of a project.
Trump also hasn’t ruled out creating a
national infrastructure bank, which would
provide seed money for infrastructure projects and partnerships around the country.
One of Trump’s biggest hurdles, though,
may be convincing members of Congress
to support his plan. Infrastructure has long
been considered an issue with bipartisan
support, but some lawmakers, including
Republicans, are skeptical.
At the Washington Ideas Forum in September, U.S. House Speaker Paul Ryan (R)
of Wisconsin laughed at the suggestion that
he would help Trump pass an infrastructure
proposal totaling $550 billion or more.
Trump asserts his plan will be revenue-neutral, but some deficit hawks aren’t
buying it. In November, U.S. Representative Raul Labrador (R) of Idaho told
The Associated Press, “We are not going
to vote for anything that increases the
national debt.”

