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Introduction

The volume of federal legislation that preempts state authority
has increased. Pressure is mounting for Congress and the White House
to support federal usurpation of state authority in a variety of areas such
as immigration reform, criminal law, tort reform, driver’s license
security, and the environment. Judicial challenges to the exercise of state
authority have made their way up to the U.S. Supreme Court. Federal
preemptions adopted through regulation such as the recent FDA
prescription drug labeling rule and the NHTSA roof crush rule,
legislative enactments, or adverse judicial determinations have far-
reaching consequences. They impose liabilities on states. They curtail
state creativity and state authority, and they often seek uniformity when
uniformity is not necessarily the most effective means for resolving issues.
This Monitor provides an update and analysis of pending and recently
finalized federal preemption proposals. It discusses how these proposals
might affect the states.

Despite sometimes daunting odds, states can protect and preserve
traditional and historic state authority. In recent years, NCSL worked
hard to defeat federal bills that: (1) sought to require state legislators to
file duplicative and onerous campaign finance reports with the IRS; (2)
would have circumvented state administrative and court processes in 5
Amendment Takings cases; and (3) would have forced state and local
police to enforce federal civil immigration laws. However, these issues
continue to resurface in congressional legislation. States have also
recently witnessed passage of several major pieces of federal preemptive
legislation that erode traditional state authority. These include the No
Child Left Behind Act, the Help America Vote Act, the Class Action
Fairness Act, and the REAL ID Act.

The Preemption Monitor reviews recently enacted federal
legislation that preempts state authority, describes pending legislation
that would preempt state authority if enacted, and examines U.S.
Supreme Court cases that have implications for state authority. It also
tracks the status of federal preemption activities in Congtess, the
executive branch, the Supreme Court and the international arena.
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Recently Enacted Federal Legislation

e Combat Meth Act — H.R. 3199 PATRIOT Act Amendment

Preempts state laws regulating the sale of pseudoephedrine, the main ingredient of methamphetamine, by
requiring that all substances containing pseudoephedrine be sold behind the pharmacy counter. Purchasers
must produce a photo ID showing date of birth, enter their address into a logbook, and no person shall
acquire more than 3.6 grams of pseudoephedrine daily, without regard to the number of transactions. 40
states currently have laws regulating the sale of pseudoephedrine; however, fewer than 10 states regulate in

the manner prescribed by the federal bill.

Status: Passed by both Houses of Congress as an amendment to the U.S. PATRIOT Act conference
committee report, and became Public Law 109-177 on March 9, 20006.

e Pensions — H.R. 2830, S. 1783

The House and Senate have both passed pension bills (H.R. 2830 and S. 1783). Each bill contains a
provision that would facilitate the adoption of automatic enrollment arrangements by employers. Under
such arrangements, employees who are eligible to participate in their employer’s savings plan — such as a
401(k), 403(b), or 457(b) plan — would be automatically enrolled in the plan unless they elect not to
participate in the plan. The employees would be treated as having elected to contribute a specified
percentage of compensation, such as 3%, unless they elect a different amount. No employer would be
required to adopt an automatic enrollment arrangement, and any employee participating in such an
arrangement could elect out of it at any time. To facilitate the adoption of automatic enrollment
arrangements, the House and Senate bills declare that state laws are preempted by ERISA to the extent that
the state laws would prohibit or restrict automatic enrollment provisions. For example, a state law might
prohibit withholding from an employee’s wages without his or her express consent, subject to specified
exceptions.

Status: H.R. 2830 passed the U.S. House of Representatives on December 15, 2005 with a vote of 294-132,
and passed in the Senate on a voice vote with amendments on March 3, 2006. It is in conference with S.
1783, which passed the Senate on November 15, 2005 with a vote of 97-2.
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Recently Introduced Federal Legislation

e Food Safety — H.R. 4167, “To amend the Federal Food, Drug, and Cosmetic Act to provide for

uniform food safety warning notification requirements, and for other purposes.”

This bill would eliminate all applicable current state laws, and prevent states from establishing any laws in
the future relating to “any notification requirement for a food that provides for a warning concerning the
safety of the food, or any component of package of the food.” Any state laws relating to consumer
notification, warnings, or safety requirements on food would have to be identical to any federal regulations
created as a result of this bill. For example, this bill would preempt food safety laws in California, Florida,
Louisiana, and Rhode Island requiring warning labels on shellfish; laws in Illinois and Pennsylvania
regulating egg safety; a law in Alaska requiring labeling of genetically modified fish or fish products; and
state mercury warnings, such as California’s strong point-of-purchase mercury warnings for fish. One
particular target of the food industry is California’s Proposition 65, which requires warnings on products
containing chemicals known to cause cancer or birth defects.

In addition to nullifying proven food safety laws, H.R. 4167 would effectively eliminate states’ and
municipalities” abilities to address emerging food safety issues, whether or not the federal government has
addressed public health concerns. Among other things, states and localities would not be able to regulate
and label food products that contain irradiated ingredients, pesticides, antibiotics, or genetically modified
organisms.

Status: Passed the House of Representatives on March 2, 2006 with a vote of 283-139 and referred to
Senate Committee on Health, Education, Labor and Pensions

¢ Immigration Reform — Chairman’s Mark (Senator Arlen Specter, R-PA), S. 2454, “Securing
America’s Borders Act”

The Judiciary Chairman’s Mark for immigration reform does not have a bill number, and is one of two
major vehicles for immigration reform in the Senate. S. 2454 is the Senator Bill Frist (R-TN) version that
closely replicates HR 4437, the House-passed bill. S.2454 addresses border and interior enforcement issues
only, and contains potentially preemptive language that makes unlawful presence a crime. Under current
immigration law, this is a civil violation, not a criminal offense. Because unlawful presence is not a matter of
criminal law, state and local law enforcement are not required to stop, detain, or arrest people simply to
check their status in the country because civil enforcement is not included in the local responsibility of
public safety and criminal jurisdiction. If the bill proceeds with the proposed language, state and local law
enforcement personnel will be required to stop, detain and even arrest people for the “crime” of unlawful
presence, and in so doing, would be enforcing civil immigration laws. Amendments have been introduced
to strike this language.

The Chairman’s Mark is a more comprehensive reform bill, containing provisions addressing legalization,
temporary worker, agricultural worker, visa backlog reduction, border and interior enforcement, civic
integration and education issues. This language is substantially less onerous on states than S. 2454 in the law
enforcement provisions.

Status: Debate on both S. 2454 and the Chairman’s Mark began on the Senate floor the week of March 27.
It was anticipated that the Chairman’s Mark would be the Manager’s amendment to S. 2454 and replace it
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entirely; however, this status remained in flux at the beginning of the week of April 3. Cloture votes on

both bills are scheduled for Thursday, April 6.

e Health - S. 1955, the “Health Insurance Marketplace Modernization and Affordability Act of 2005.”

This bill would permit small business health plans to purchase health insurance coverage that does not
comply with state insurance requirements as long as the plans also offer an alternative containing the covered
benefits offered in a state employee health plan in one of the five most populous states — California, Texas,
Illinois, Florida, and New York. The bill also calls for the creation of uniform model standards relating to
ratings in the small business health insurance market. States will be forced to adopt these model standards
within two years of their promulgation. Any state law that is stricter or different from the model standards

will be preempted.

Status: Passed out of the Senate Health, Education, Labor and Pensions Committee on March 15, 2006.

e Tort Reform/Disaster Assistance — H.R. 4698, the “Disaster Relief Volunteer Protection Act of
2006.”

This bill is a massive preemption of Good Samaritan laws in virtually every state. It seeks to enhance the
provisions of the Volunteer Protection Act of 1997 (which already grants certain immunities to volunteers in
disaster relief situations) by providing immunity for disaster relief volunteers and their employers or
partners for any act or omission of the volunteer. Nonprofits and governmental entities are given immunity
for volunteer acts or omissions if the injury was not caused by willful, wanton or reckless misconduct. Acts
or omissions of gross negligence, which is the state standard for liability in almost every state, are given
immunity under this bill.

Status: Passed out of the House Judiciary Committee on March 15, 2006 and will be brought to the House
floor during the week of March 27.

e Takings — H.R. 4772, the “Private Property Rights Implementation Act of 2006.”

Ohio Rep. Steve Chabot introduced this new federal regulatory takings bill in March. The bill would
overrule current Supreme Court precedent in the area of takings law by allowing property owners to sue
state and local governments in federal court without first pursuing available state compensation procedures.
This bill, in effect, preempts state administrative and judicial procedures in the area of 5" Amendment
takings. It would also modify existing Supreme Court finality ripeness standards by establishing a narrow,
statutory definition of a “final decision,” applicable to both state governments and the federal government.

Status: Pending in the House Judiciary Committee, Subcommittee on the Constitution.

e Environment — H.R. 4591, Proposed Amendment to the Toxic Substances Control Act (15 U.S.C.
2601 et seq.)

In order to ratify the Stockholm Treaty on Persistent Organic Pollutants (POPs), which was negotiated
between 1998-2000, Congress needs to amend the Toxic Substance Control Act. The bill, which amends
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the Toxic Substances Control Act (TSCA), contains sweeping language that would preempt and invalidate
all state standards on a POPs chemical whenever an international listing for that chemical becomes binding
for the United States. Even if the United States obtained an exemption under the international listing so it
did not have to take any action on the chemical, the bill would invalidate all state laws regulating the
chemical. If parties to the treaty decide to add polybrominated diphenyl ethers (PBDEs) to the list of target
chemicals, for example, this proposed legislation would nullify bans on PBDEs recently enacted at the state
level, including in California, Hawaii, Maine, Michigan, New York, and Washington. PBDEs are a class of
widely used flame retardants, often added to the plastic material in televisions and computers, construction
materials, furniture, and textiles. Studies indicate that these chemicals are akin to PCBs and may pose
similar health risks to humans as they bioaccumulate in the body.

Representative Hilda Solis (D-CA) introduced H.R. 4800 in February 2006. This bill amends TSCA and

implements the POPs treaty without compromising states’ rights.

Status: Both bills have been referred to the House Committee on Energy and Commerce.

e Financial Services/Predatory Lending — H.R. 4471, the “Responsible Lending Act”

In December 2005, Representative William Lacey Clay (D-MO) introduced H.R. 4471 intended to amend
the Home Ownership and Equity Protection Act of 1994 and other sections of the Truth in Lending Act.
H.R. 4471 contains a sweepingly broad preemption provision, which states that it “shall supersede any
provision of the law of any State, whether enacted before, on, or after the effective date of this Act, to the
extent that such provision of law attempts, directly or indirectly, to regulate, or has the effect of regulating,
mortgage lending activities....”

Status: Pending in the House Committee on Financial Services.

e Technology/Courts — H.R. 4845, the “Innovation and Competitiveness Act

This bill is a compilation bill for various pieces of legislation that have been introduced before in the House
as stand-alone bills. Title I would require that state business activity taxes be based on the entity’s physical
presence in a state. Physical presence would be triggered in a state if a company has property or employees
in a state for more than 21 days, and sports figures and entertainers would be exempted from the 21-day
rule. It would preempt those states that have gone to an economic presence for business activity taxes. Title
IT is a restatement of H.R. 420 (see chart below) which preempts state civil procedure laws by requiring states
to be subject to Rule 11 of the Federal Rules of Civil Procedure in purely state legal proceedings. State
judges would be required to apply the sanctions provisions of Rule 11 when a determination was made that
a state civil lawsuit was frivolous and affected interstate commerce. Title IV is a restatement of H.R. 2355
and S. 1015 (see chart below), amending the Public Health Service Act to provide that the laws of a health
insurer’s primary state of licensure apply to individual health insurance coverage offered by that issuer both
in the primary state and in any secondary state. This preempts state law in that it establishes base federal
standards for states to meet for an insurer to designate them as primary states, including risk-based capital
formulas to determine insurers’ fiscal solvency and the enactment of legislation or regulations to establish
independent review process.

Status: Referred to the House Committees on the Judiciary, Ways & Means, Energy & Commerce, and
Science Education and & Workforce.
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e Financial Services — H.R. 3997 and S. 2169, the “Financial Data Protection Act of 2005.”

H.R. 3997 was introduced by Rep. Steve LaTourette (R-OH) and S. 2169 was introduced by Sen. Tom
Carper (D-DE). The bills are identical and both seek to amend the Fair Credit Reporting Act to prescribe
safeguards for data security. They declare that each consumer reporter shall have an affirmative obligation to
implement policies and procedures to protect the security and confidentiality of any consumer's sensitive
financial personal information maintained, serviced, or communicated by or on the reporter's behalf against
any unauthorized use reasonably likely to result in substantial harm or inconvenience to the consumer. A
consumer reporter is defined as any consumer reporting agency, financial institution, or person: (1) which,
for monetary fees, dues, on a cooperative nonprofit basis, or otherwise regularly engages in the practice of
assembling or evaluating consumer information for the purpose of furnishing consumer reports to third
parties, of providing or collecting payment for or marketing products and services, or for employment
purposes; and (2) which uses any means or facility of interstate commerce for such purposes. The bill also
states that no requirement or prohibition may be imposed under the laws of any State with respect to the
responsibilities of any person (1) to protect the security or confidentiality of information on consumers
maintained by or on behalf of the person; (2) to safeguard such information from potential misuse; (3) to
investigate or provide notices of any unauthorized access to information concerning the consumer, or the
potential misuse of such information, for fraudulent purposes; or (4) to mitigate any loss or harm resulting
from such unauthorized access or misuse.

Status: H.R. 3997 passed out of the House Committee on Financial Services on March 16, 2006. S. 2169
was referred to the Senate Committee on Banking, Housing and Urban Affairs.

e Tort Reform — H.R. 3509, the “Workplace Goods Job Growth and Competitiveness Act of 2005

This bill was introduced by Rep. Steve Chabot (R-OH). It contains an express preemption of state statutes
of limitations for durable goods by providing that no civil action may be filed against the manufacturer or
seller of a durable good for damage to property arising out of an accident involving that durable good if the
accident occurred more than 12 years after the durable good was delivered to its first purchaser or lessee; and
no civil action may be filed against the manufacturer or seller of a durable good for damages for death or
personal injury arising out of an accident involving that durable good if the accident occurred more than 12
years after the durable good was delivered to its first purchaser or lessee, and if certain conditions are met.

Status: Hearings were held in the House Subcommittee on Commercial and Administrative Law on March

14, 20006.

Denver Office: Tel: 303-364-7700 | Fax: 303-364-7800 | 7700 East First Place | Denver, CO 80230
Washington Office: Tel: 202-624-5400 | Fax: 202-737-1069 | 444 North Capitol Street, N.W., Suite 515 | Washington, D.C. 20001



Recently Proposed Regulations by Federal Agencies

o State product liability preemption — CPSC Mattress Flammability Rule

The Consumer Product Safety Commission established new standards for mattress flammability and in so
doing explicitly stated that conflicting state laws and common law practice was preempted by the new
federal standard. The preemption language was added to the rule’s preamble after the notice and comment
period closed, providing no opportunity for review or evaluation by NCSL or the public.

Status: The rule was finalized on March 15, 2006, but is not effective until July 1, 2007.

e State environmental standards preemption — Corporate Average Fuel Economy Standards (CAFE)

States should not be able to impose greenhouse gas emission limits on new vehicles. That is one of the
less publicized conclusions included in a final rule announced March 30, 2006 by the U.S. Department
of Transportation regarding “reformed” corporate average fuel economy standards (CAFE). The
“reformed” CAFE standards apply to sport utility vehicles, pickup trucks and minivans and go into
effect in 2011. The final rule claims that the Clean Air Act preempts California’s and other states’
mandates to cut carbon dioxide pollution.

Status: The rule was finalized on March 30, 2006, but is not effective until 2011.

Regulatory preemptions by federal agencies indicate a troubling new trend in which unelected federal
bureaucrats are attempting to preempt state statutory and common law without proper Congressional
authority and oversight.
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