

















Medicare Provisions in the Patient Protection and Affordable Care Act (PPACA)

establish procedures for enrolling providers and suppliers enrolling in the Medicare, Medicaid,
and CHIP programs. The enrollment process is required to include provider screening, enhanced
oversight measures, disclosure requirements, moratoriums on enrollment, and requirements for
devel oping compliance programs.

Provider Screening. The Secretary, in consultation with the OI G, has six months to develop the
procedures related to provider screening. The Secretary is to determine the level of screening
according to risk and with respect to a category of providers and suppliers. At a minimum, all
providers and suppliers will be subject to licensure checks, including checks across states. The
Secretary has the authority to impose additional screening measures such as criminal background
checks, fingerprinting, unannounced site visits, database checks, and other screening measures as
appropriate. To cover the costs of screening, institutional providers will be subject to fees. Fees
will start at $500 in 2010 and increase by the rate of inflation annually thereafter. The provision
requires the Secretary to use the fees collected to fund program integrity efforts. The Secretary
has the authority to exempt providers from fees in case of hardship. The revised screening
measures will apply to providers and suppliers who have not yet enrolled in Medicare, Medicaid,
and CHIPin oneyear, to current providers and suppliersin two years, and to providers and
suppliers re-enrolling in one or more of these programs in 6 months. No provider or supplier will
be allowed to participate in Medicare, Medicaid, or CHIP if they have not been screened within
three years.

Enhanced Oversight. The Secretary is required to establish procedures for impaosing periods of
enhanced oversight, such as prepayment review and payment caps, on new providers and
suppliers. The period cannot be less than 30 days or last more than one year. Beginning January 1,
2011, in instance when there is a significant risk of fraud, the Secretary will be required to impose
a 90-day period of enhanced oversight on DME suppliersinitially enrolling in the program. The
Secretary will also have the authority to impose temporary moratoriums on enrolling new
providers and suppliers if the Secretary determines that these moratoriums are necessary to
combat fraud.

Disclosure Requirements. The provision imposes new disclosure requirements on providers and
suppliers enrolling or re-enrolling in Medicare, Medicaid, or CHIP. Applicants will be required to
disclose current or previous affiliations with any provider or supplier that has uncollected debt,
has had their payments suspended, has been excluded from participating in Medicare, Medicaid,
or CHIP, or has had their billing privileges revoked. The Secretary is authorized to adjust
payments or deny enrollment in these programs if these affiliations pose an unduerisk to the

program.

Compliance Programs. The provision requires Medicare, Medicaid, and CHIP providers and
suppliers, within a particular industry or category, to establish a compliance program. The
requirements for the compliance program are to be developed by the Secretary and the OIG. The
Secretary is required to consider the extent to which compliance programs have been adopted by
providers when creating atimeline for implementation.

The CBO scoreis $0.0 for FY2010-FY2014 and -$0.1 hillion for FY2010-FY2019.

Sec. 6402 as modified by Sec. 1303 of the Reconciliation Act. Enhanced Medicare and
Medicaid Program I ntegrity Provisions.
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Data Matching. Currently, claims and payment data for Medicare and Medicaid are housed in
multiple databases. CMS isin the process of consolidating information stored in these databases
into an Integrated Data Repository (IDR). According to the agency’s website, the eventual goal of
the IDR is to support an integrated data warehouse containing data related to Medicare &
Medicaid claims, beneficiaries, providers, and health plans. The provision requires CMSto
include in the IDR claims and payment data from the following programs. Medicare (Parts A, B,
C, and D), Medicaid, CHIP, health-related programs administered by the Departments of Veterans
Affairs (VA) and Defense (DOD), Social Security, and the Indian Health Service (IHS). The
priority istheintegration of Medicare and Medicaid claims and payment data. Data for the
remaining programs is to be integrated as appropriate. The Secretary is required to enter into data
sharing agreements with the federal agencies listed above for the purposes of identifying fraud,
waste, and abuse. This provision also grants the OIG and the DOJ explicit access to Medicare,
Medicaid, and CHIP payment and claims data (including Medicare Part D data) for the purposes
of conducting law enforcement and oversight activities.

Access to Data. Inspectors General have substantial independence and powersto carry out their
mandate to combat waste, fraud, and abuse, including relatively unlimited authority to access all
records and information of an agency. This provision grants the OIG the authority, under
Medicare and Medicaid, to obtain information from any individual (including a beneficiary) or
entity (i.e., provider, supplier, contractor, subcontractor, etc.) that directly or indirectly provides
medical services payable by a Federal health care program. Types of information include any
supporting documentation necessary to validate a claim for payment such as medical records for
individuals prescribed Medicare Part B or Part D drugs. PPACA includes a separate clause
mandating that the HHS OIG, the DOJ, and the GAO have access to Medicare Part D data for the
purposes of carrying out health oversight activities.

Beneficiary Participation in Health Care Fraud Scheme. The provision requires the Secretary to
impose penalties against beneficiaries entitled to or enrolled in Medicare, Medicaid, or CHIP who
knowingly participate in a health care fraud offense.

Overpayments. In accordance with CM S instructions, overpayments must be repaid to CMS
within 30 days of receiving a demand letter. If the debt is not paid in full after 30 days, interest is
assessed and CM S reserves the right to collect the overpayment by offset. Under this provision,
individuals will be required to report and return an overpayment within 60 days. Overpayments
reported after this date will be considered an obligation as defined in Title 31 of the USC.

National Provider |dentifier. Health care providers often have many different provider numbers,
onefor billing each private insurance plan or public health care program. The administrative
simplification provisions of HIPAA required the adoption and use of a standard unique identifier
for health care providers or National Provider Identifier (NPI). All health care providers who are
considered covered entities under HIPAA were required to obtain and submit claims using an NP
as of May 2007. This provision requires the Secretary to issue a regulation by January 1, 2011
mandating that all Medicare and Medicaid providers include their NPI on all claims and
enrollment applications.

Permissive Exclusions. HHS OIG has the authority to exclude health care providers from
participation in Federal health care programs. Exclusions are mandatory under certain
circumstances, and permissive in others (i.e,, HHS OIG has discretion in whether to exclude an
entity or individual). This provision subjects any individual or entity that makes a false statement
or misrepresentation on an application to enroll or participate in a Federal health care program to
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the OIG’s permissive exclusion authority. The provision explicitly applies to MA plans, Medicare
prescription drug plans (PDPs), and Medicaid managed care plans as well as their participating
providers and suppliers.

Civil Monetary Penalties (CMPs). Section 1128A (a) of the SSA authorizes the imposition of
CMPs on a person, organization, agency, or other entity that engages in various types of improper
conduct with respect to federal health care programs. This section generally provides for CMPs of
up to $10,000 for each false claim submitted, $15,000 or $50,000 under other circumstances, and
an assessment of up to three times the amount claimed. This provision adds additional actions that
are subject to CMPs. Specifically, individuals who have been excluded from a Federal health care
program who order or prescribe anitem or service; individuals who make false statements on
enrollment applications, bids, or contracts to participate in a federal health care program; or
persons who know of an overpayment and do not return the overpayment may be subject to a
CMPs of $50,000.

Kickbacks and Revising the I ntent Requirement. Under the federal anti-kickback statute, SSA
Section 1128B(b), it isa fdony for a person to knowingly and willfully offer, pay, solicit, or
receive anything of value (i.e, “remuneration”), in return for areferral or to induce generation of
business reimbursable under afederal health care program. Violations of section 1128B carry
penalties of up to $25,000, imprisonment of five years, or both.

The federal False Claims Act (FCA)* is considered by many to be an important tool for
combating fraud against the U.S. government. In general, the FCA imposes civil liability on
persons who knowingly submit a false or fraudulent claim or engage in various improper
activities involving federal government money or property. Penalties under the FCA include
treble damages, plus an additional penalty of $5,500 to $11,000 for each false claim filed.

Section 6402(f)(1) of PPACA amends section 1128B to provide that a claim for items or services
resulting from a violation of section 1128B will also constitute a false or fraudulent claim that
may be subject to penalties under the FCA. Further, section 6402(f)(2) of PPACA addresses the
intent requirements of section 1128B. This section amends section 1128B to specify that with
respect to violations of the section, a person does not have to have actual knowledge of section
1128B, or specific intent to commit a violation of it.

Treatment of Certain Charitable and Other Innocuous Programs. Under Section 1128A of the
SSA, the HHS OIG is authorized to impose CM Ps and assessments on a person, including an
organization, agency, or other entity, who engages in various types of improper conduct with
respect to federal health care programs.® One type of prohibited conduct, described in section
1128A(a)(5), occurs when a person offers or transfers remuneration to a Medicare or Medicaid
beneficiary when such person knows or should know the remuneration is likely to influence the
beneficiary’s ordering or receiving items or services (payable, at least in part, by Medicare or
Medicaid) from a particular provider, practitioner, or supplier. Further, individuals who commit
violations of the federal anti-kickback statute,® Section 1128B(b), may be subject to CMPs under
section 1128A for damages amounting to not more than three times the total amount of

%31 U.S.C. §§ 3729-3733.
¥ 42U.SC. §1320a7a
% See discussion under the section “Health Care Fraud” for adescription of the federal anti-kickback statute.
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remuneration offered, paid, solicited, or received, without regard to whether a portion of such
remuneration was offered, paid, solicited, or received for alawful purpose.

Section 6402(d)(2)(B) of PPACA amends the definition of “remuneration” in section 1128A(i)(6)
of the SSA to exclude remuneration that promotes access to care and poses a low risk of harm to
patients and federal health care programs; the offer or transfer of items or services for free or less
than fair market value by a person, subject to certain additional requirements; and, effective on a
date specified by the Secretary (but no earlier than January 1, 2011), a waiver of the copayment
amount (under prescription drug plan offered by a PDP sponsor or an MA-PD plan offered by an
MA organization) for thefirst fill of a covered part D drug that isa generic drug for individuals
enrolled in a the prescription drug plan or a MA-PD drug plan.

Testimonial Subpoena Authority. The testimonial subpoena authority grants the authority to issue
subpoenas and require the attendance and testimony of witnesses and the production of any other
evidence that relates to matters under investigation or in question. Under this provision, the
Secretary is given the authority to issue subpoenas and require the attendance and testimony of
witnesses and the production of any other evidence that relates to matters under investigation or
in question by the Secretary. The Secretary also has the ability to delegate this authority to the
OIG and the Administrator of CMS for the purposes of a program exclusion investigation.

Surety Bonds. To be digibleto receive a provider number from CM S and bill Medicare, DME
suppliers are required to provide the Secretary with a surety bond in the amount of $50,000 or
greater. A surety bond issued by a State would satisfy this requirement. The Secretary has the
authority to impose these requirements on other Part A and B providers and suppliers, except
physicians. Home health agencies are required to provide the Secretary with a surety bond equal
to 10% of the aggregate Medicare and Medicaid payments made to the agency for that year or
$50,000, whichever is smaller. A surety bond for a home health agency is effective for four years,
with limited exceptions. This provision gives the Secretary the authority to require certain
providers and suppliers to provide surety bonds commensurate with the volume of billing. The
value of the bond, however, cannot be less than $50,000. The Secretary also has the authority to
impose this requirement on other providers and suppliers considered to be at risk by the Secretary.

Payment Suspensions. Under CM S regulations, CM S and its contractors have the authority to
withhold payment in whole or in part if thereis reliable evidence of an overpayment or fraud.
CMS regulations stipulate the procedures CM S and its contractors must follow when deciding to
suspend payment. This provision provides the Secretary with explicit statutory authority to
suspend payments to providers and suppliers pending an investigation of fraud, unless the
Secretary determines that thereis good cause not to suspend payments. The provision also
requires the Secretary to consult with the OI G to determine whether thereis a credible allegation
of fraud and requires the Secretary to implement this provision through rulemaking.

Health Care Fraud and Abuse Control (HCFAC) Account. Activities to fight health care fraud,
waste, and abuse are funded by the Health Care Fraud and Abuse Control (HCFAC) account. The
HCFAC account funds two programs:. (1) the HCFAC program, which finances the investigative
and enforcement activities undertaken by HHS, the OI G the DOJ, and the FBI, and (2) the
Medicare Integrity Program (MIP), which finances the program integrity activities undertaken by
CMS contractors. HCFAC was established by HIPAA, which sought to increase and stabilize
Federal funding for health care anti-fraud activities. HIPAA appropriated funds to the HCFAC
account for years 1997 through 2003. In December 2006, Congress passed the Tax Relief and
Health Care Act, or TRHCA, which extended the mandatory annual appropriation for the HCFAC
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program by a CPI adjustment until 2010. TRHCA did not extend the annual appropriation for
MIP. This provision appropriates an additional $10 million annually to the HCFAC program for
fiscal years 2011 through 2020. Funds are to be appropriated in the same proportion as allocated
in FY2010 and are to be available until expended. The provision also permanently applies the CPI
adjustment mandated under TRHCA to the HCFAC program and adds a CPl-adjustment to the
MIP program beginning in 2011. Sec. 1303 of the Reconciliation Act appropriates additional
funding to the HCFAC program for fiscal years 2011 through 2016: (1) $95 million for FY 2011,
(2) $55 million for FY2012; (3) $30 million for FY2013 and FY2014; and $20 million for

FY 2015 and FY2016. Funding is to be available without further appropriation until expended.

Medicare and Medicaid | ntegrity Programs. Under the Medicare Integrity Program (MIP), CMS
contracts with private entities to conduct a variety of activities designed to protect Medicare from
fraud, waste, and abuse. Activities include auditing providers, identifying and recovering
improper payments, educating providers about fraudulent providers, and instituting a Medicare-
Medicaid data matching program. This provision requires MIP contractors to provide the
Secretary and the OIG with performance statistics, including the number and amount of
overpayments recovered, the number of fraud referrals, and the return on investment for such
activities as requested by the Secretary or the OlG The Secretary is also required to conduct
evaluations of dligible entities at least every three years and, beginning in FY 2011, submit a
report to Congress describing the use and effectiveness of MIP funds. The reports will be due

6 months after the end of each fiscal year.

The CBO scoreis-$1.1 hillion for FY2010-FY2014 and -$2.9 hillion for FY2010-FY2019.

Sec. 10330. Modernizing Computer and Data Systems of CM S to Support | mprovementsin
Care Délivery. The provision requires the Secretary to develop a plan along with a budget to
modernize the computer and data systems of CMS. In developing the plan, the Secretary is
required to consider how such a system could make data availablein atimely and reliable manner
to providers and suppliers to support their efforts to better manage and coordinate care, and
support consistent evaluations of payment and ddlivery system reforms. The Secretary is required
to post the plan on the CM S website within 9 months from the date this legislation is enacted. The
CBO score is $0.0 billion for FY2010-FY2014 and $0.0 billion for FY2010-FY2019.

Sec. 6403. Elimination of Duplication Between the Healthcare I ntegrity and Protection Data
Bank (HIPDB) and the National Practitioner Data Bank (NPDB). The HIPAA of 1996
required the Secretary to develop and maintain a national health care fraud and abuse data
collection program for the reporting of adverse actions taken against health care providers. This
database is called the Healthcare Integrity and Protection Data Bank (HIPDB). The statute
requires the following types of health care rdated adverse actions be reported to the HIPDB -
civil judgments, federal or state criminal convictions, actions taken by federal or state licensing
agencies, and provider exclusions from Medicare and Medicaid. Only final adverse actions are
reportable to the HIPDB. Administrative fines, citations, corrective action plans, and other
personnel actions are not reportable except under certain circumstances. Settlements, in which a
finding of liability has not been established, are also not reportable. Both federal and state
government agencies as well as health plans are required to report to the HIPDB. Prior to the
HIPDB, Congress established the National Practitioner Data Bank or NPDB with the Health Care
Quality Improvement Act of 1986. The NPDB collects data related to the professional
competence of physicians, dentists, and other health care practitioners. The types of information
included in the NPDB are medical malpractice payments, certain adverse licensure actions,
adverse privilege actions, adverse professional society actions, and exclusions from Medicare and
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Medicaid. Section 1921 of the SSA expanded the scope of reporting requirements for the NPDB
to encompass additional adverse licensure actions and actions taken by State licensing and
certification agencies, peer review organizations, and private accreditation organizations. States
are required to have a system for reporting adverse actions to the NPDB.

This provision requires the Secretary to maintain a national health care fraud and abuse data
collection program for the reporting of certain final adverse actions (excluding settlementsin
which no findings of liability have been made) taken against health care providers and furnish
such information to the NPDB. Information collected in the NPDB is to be available to the
agencies and authorities listed under section 1921(b). The Secretary has the authority to establish
fees for the disclosure of such information. The provision requires States to have a system for
reporting information with respect to any final adverse action taken against a health care provider,
supplier, or practitioner. The Secretary is also required to implement a transition process, which
must be completed within one year, for transferring all information collected in the HIPDB to the
NPDB, thereby eliminating the HIPDB. The CBO score is $0.0 billion for FY2010-FY2014 and
$0.0 billion for FY2010-FY2019.

Sec. 6404. Maximum Period of Submission of Medicare Claims Reduced to Not More Than
12 Months. Prior Medicare statute required that payments only be made if a written request for
payment is filed within three calendar years after the year in which the services were provided.
The Secretary is authorized to reduce this period to no less than one yeer if it deems it necessary
for the efficient administration of the program. As established by CM S regulations, the time limit
on submitting a claim for payment is the close of the calendar year after the year in which the
services were furnished. This provision requires that beginning January 2010, the maximum
period for submission of Medicare claims be reduced to not more than 12 months. The CBO score
is $0.0 billion for FY2010-FY2014 and $0.0 billion for FY2010-FY20109.

Sec. 6405 as modified by Sec. 10604. Physicians Who Order Items and Services Required to
be Medicare Enrolled Physicians or Eligible Professionals. In order to receive payment from
Medicare, physicians are required to certify that specified services (i.e., inpatient psychiatric
services, post-hospital extended care services, and home health services) meet certain conditions.
In the case of home health services, physicians are required to certify that such services were
required because the individual was confined to his home and needs skilled nursing care or
physical, speech, or occupational therapy; a plan for furnishing services to the individual has been
established; and such services were provided under the care of a physician. In the case of DME,
the Secretary is authorized to require, for specified covered items, that payment be made for items
and services only if a physician has communicated to the supplier a written order for theitem.
This provision requires that for written orders and certifications made on or after July 1, 2010,
physicians or eligible professionals who order DME or HH services be enrolled in the M edicare
program. The Secretary is given the authority to extend these requirements to physicians and
eligible professionals that order other categories of Medicare items and services, including
covered Part D drugs, if the Secretary determines that it would help reduce fraud, waste, and
abuse. The CBO scoreis-$0.2 hillion for FY2010-FY2014 and -$0.4 billion for FY2010-FY2019.

Sec. 6406. Requirement for Physicians to Provide Documentation on Referralsto Programs
at High Risk of Waste and Abuse. OIG has “permissive’ authority to exclude an entity or an
individual from afederal health program under numerous circumstances, including failing to
supply documentation related to payment for items and services. Under this provision, beginning
January 1, 2010 the Secretary has the authority to disenroll, for no more than oneyear, a
Medicare enrolled physician or supplier that fails to maintain and provide access to written orders
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or requests for payment for DME, certification for home health services, or referrals for other
items and services to the Secretary. The provision also extends the OIG’s permissive exclusion
authority to include individuals or entities that order, refer, or certify the need for health care
services that fail to provide adequate documentation to the Secretary to verify payment. The CBO
score is $0.0 hillion for FY2010-FY2014 and $0.0 billion for FY2010-FY2019.

Sec. 6407 as modified by Sec. 10605. Face-to-Face Encounter with Patient Required Before
Physicians M ay Certify Eligibility for Home Health Services or Durable Medical

Equipment Under Medicare. Home heelth services are covered under Medicare Parts A and B.
In order to receive payment from Medicare, physicians are required to certify and re-certify that
specified services (i.e., inpatient psychiatric services, post-hospital extended care services, and
home health services) meet certain conditions. In the case of home health services, physicians are
required to certify that such services were required because the individual was confined to his
home and needs skilled nursing care or physical, speech, or occupational therapy; a plan for
furnishing services to theindividual has been established; and such services were provided under
the care of a physician. In the case of DME, the Secretary is authorized to require, for specified
covered items, that payment be made for items and services only if a physician has communicated
to the supplier awritten order for the item. Under this provision, beginning January 1, 2010,
physicians are required to have a face-to-face encounter (including through tel ehealth) with the
individual prior to issuing a certification or re-certification for home health services or DME.
Physicians furnishing home health services under Part A are required to document that they had a
face-to-face encounter with the patient within a reasonabl e time frame. Physicians furnishing
home health services under Part B are required to document that they had a face-to-face
encounter within the six-month period preceding the certification. In the case of DME, physicians
are required to document that a physician, physician assistant, nurse practitioner, or clinical nurse
specialist have a face-to-face encounter during the six-month period preceding the certification.
The Secretary is authorized to apply the face-to-face encounter requirement to other Medicare
items and services based upon a finding that doing so would reduce therisk of waste, fraud, and
abuse. The provision also specifies that digible professionals include nurse practitioners or
clinical nurse specialists who are collaborating with the physician, a certified nurse midwife, or
physician assistant as defined in statute. The CBO score is -$0.3 hillion for FY2010-FY2014 and
-$1.0 billion for FY2010-FY2019.

Sec. 6408. Enhanced Penalties. Section 1128A (a) of the SSA authorizes the imposition of
CMPs on a person, organization, agency, or other entity that engages in various types of improper
conduct with respect to federal health care programs, and generally provides for CMPs of up to
$10,000 for each false claim submitted, $15,000 or $50,000 under other circumstances, and an
assessment of up to three times the amount claimed. This provision of PPACA mandates that
persons who knowingly make, use, or cause to be made or used any false statement material to a
fraudulent claim be subject to a civil monetary penalty of $50,000 for each violation. This
provision also adds a new clause to the CMP statute—persons who fail to grant timely access,
upon reasonabl e request (as defined by the Secretary in regulations), to the OIG, for the purpose
of audits, investigations, evaluations, or other statutory functions of the OI G, will be subject to
CMPs of $15,000 for each day of failure.

Penalties for MA and Part D plans. MA plans enter into contracts with the Secretary to
participate in the Medicare program. The Secretary has the authority to impose sanctions and
CMPson MA plans that violate the terms of the contract. Among the types of violations are
failing to provide medically necessary care, imposing excess beneficiary premiums, expelling or
refusing to re-enroll beneficiaries, and misrepresenting or falsifying information. This provision
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increases the number of violations subject to sanctions and CM Ps by the Secretary. Under the
provision, plans that enroll individualsin a MA or Part D plan without their consent (except

Part D dual digibles), transfer an individual from one plan to another for the purpose of earning a
commission, fail to comply with marketing requirements, or employ or contract with an
individual or entity that violates the terms of the contract will be subject to sanctions imposed by
the Secretary. The provision also enhances penalties for plans that misrepresent or falsify
information furnished to the Secretary or to an individual by an additional assessment equal to the
amount claimed by the plan based on the false information.

These new penalties apply to acts committed on or after January 1, 2010.
The CBO score is $0.0 billion for FY2010-FY2014 and $0.0 billion for FY2010-FY2019.

Sec. 6409. Medicare Self-Referral Disclosure Protocol. In 1998, the HHS Office of the
Inspector General (HHS OIG) issued a Sdf-Disclosure Protocol (SDP), which includes a process
under which a health care provider can voluntarily self-disclose evidence of potential fraud, in an
effort, to avoid the costs or disruptions that may be associated with an investigation or litigation.
On March 24, 2009, HHS OIG issued an “ Open L etter to Health Care Providers’ that makes
refinements to the SDP. In the Open Letter, HHS OIG announced that it would no longer accept
disclosure of a matter that involves only liability under the physician sdf-referral law in “the
absence of a colorable anti-kickback statute violation.” Further, for anti-kickback-related
submissions accepted into the SDP following the date of the letter, HHS OIG requires a minimum
$50,000 settlement amount to resolve the matter. This provision requires that the Secretary, in
cooperation with the OIG, establish a self-referral disclosure protocol (SRDP) to enable health
care providers and suppliers to disclose actual or potential violations of the physician sdf-referral
law. In addition, the Secretary will be required to post information on CMS' website to inform
stakehol ders of how to disclose actual or potential SRDP violations. The CBO scoreis $0.0
billion for FY2010-FY2014 and $0.0 billion for FY2010-FY2019.

Sec. 6410. Adjustmentsto the Medicare Durable Medical Equipment, Prosthetics, Orthaotics,
and Supplies Competitive Acquisition Program. Medicare generally pays for most durable
medical equipment, prosthetics, orthotics and supplies (DMEPOS) on the basis of a fee schedule.
MMA required the Secretary to establish a Competitive Acquisition Program for specified
medical equipment in specified areas to replace the M edicare fee schedule. The programisto be
phased-in, starting in nine of the largest metropolitan statistical areas (MSAS) in 2009 (round 1);
expanding to an additional 70 of the largest MSAs in 2011 (round 2) and remaining areas after
2011. PPACA expands the number of areas included in round 2 of the program from 70 to 91
MSAs. The 21 additional MSAs will be the next largest MSAs by population. The Secretary is
required to extend the program, or apply competitively bid rates, to remaining areas by 2016. The
CBO score is-$0.3 billion for FY2010-FY2014 and -$1.4 hillion for FY2010-FY2019.

Sec. 6411. Expansion of the Recovery Audit Contractor (RAC) Program. Recovery Audit
Contractors, or RACs, are private organizations that contract with CM S to identify and collect
improper payments made in Medicare Parts A and B. Congress originally required the Secretary
to conduct a three-year demonstration program using RACs in the M edicare Prescription Drug,
Improvement, and Modernization Act of 2003 (MMA, P.L. 108-173). In December 2006,
Congress passed the Tax Relief and Health Care Act of 2006 (TRHCA, PL. 109-432), which
made the program permanent and mandated the expansion of RACs nationwide by January 1,
2010. Medicare pays RACs differently than it pays other administrative contractors. Historically,
Medicare's administrative contractors have been paid a fixed annual budget for a defined scope of
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work. In contrast, Congress mandated that CM S pay RACs using contingency fees. A
contingency fee is a negotiated payment, typically a percentage, for every overpayment
recovered. This provision requires that the Secretary enter into contracts with RACs for Medicare
Part C and D activities by December 31, 2010. Among the requirements for Part C and D RACs
are ensuring that each MA or PDP plan have in place an anti-fraud plan, reviewing the
reinsurance payments of Part D plans, and comparing Part D plan’s enrollment estimates for high
cost beneficiaries. The CBO score is $0.0 billion for FY2010-FY2014 and $0.0 billion for
FY2010-FY2019.%

Sec. 10606. Health Care Fraud Enforcement. This section contains a variety of requirements
related to health care fraud enforcement. Among these provisions, the U.S. Sentencing
Commission will now be required to review and amend the federal sentencing guidelines and
policy statements applicable to persons convicted of federal health care offenses, as specified by
the legislation. In addition, PPACA deems existing certain criminal offenses to be“federal health
care fraud offenses’ under the U.S. Criminal Code.** By defining a particular offense asa
“federal health care offense,” convictions for violations of these listed statutes may be punishable
by longer prison terms and/or higher fines, and other enforcement mechanisms may apply.® The
new federal health care offenses include the federal anti-kickback statute under section 1128B of
the Social Security Act (42 U.S.C. § 1320a-7b), section 1349 of the U.S. Criminal Code
(attempting or conspiring to commit a criminal offense), section 301 of the Federal Food Drug
and Cosmetic Act, and section 501 of ERISA.

This section also amends certain subpoena authority relating to health care. For example, this
section amends the Civil Rights of Institutionalized Persons Act (CRIPA, 42 U.S.C. 81997 &t
seg.), which provides authority for the Department of Justice (DOJ) to initiate or intervenein
lawsuits in federal courtsin order to protect the rights of institutionalized persons. Under CRIPA,
the Attorney General, or a person at his or her direction, could require access by subpoena to any
institution that is the subject of an investigation under CRIPA and to additional information
relating to any institution that is the subject of an investigation under the Act. Theinformation
obtained under a subpoena may not be used for any purpose other than to protect the
congtitutional and legal rights, privileges, or immunities of persons who reside or will residein an
institution, and the DOJ could not transmit this information for any other purpose. The CBO score
is $0.0 billion for FY2010-FY2014 and $0.0 billion for FY2010-FY20109.

Sec. 1301 of the Reconciliation Act. Community Mental Health Centers. Under current law,
community mental health centers (CMHCs) must meet certain requirements in order to receive
payment under Medicare. For example, CMHCs must demonstrate that they can provide the core
mental health services described in the Public Health Service Act and that they arelicensed in the
state in which they are operating. Section 1301 of the Reconciliation Act requires that a CMHC
also demonstrate that they provide at least 40% of their services to individuals not digible for
Medicare. Section 1301 also restricts Medicare reimbursement for mental health services
delivered in an individual’s home or in aninpatient or residential setting.

® provisionsin Subtitle F regarding Medicaid program integrity are discussed in CRS Report R41210, Medicaid and
the Sate Children’ s Health Insurance Program (CHIP) Provisionsin PPACA, coordinated by Julie Stone.

6118U.SC. § 24.

8 For example, under 18 U.S.C. §1345, the Attorney General may seek injunctive relief and freeze assets for persons
committing or about to commit a“federal health care offense.”
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Sec. 1302 of the Reconciliation Act. Medicare Prepayment Medical Review Limitations. To
protect the M edicare program from improper payments and fraudulent billing, Medicare
contractors have the authority to review a provider’s claims prior to payment. Thisisreferred to
as prepayment medical review. Under M edicare statute, contractors can only conduct prepayment
review of a provider’s claims only under certain circumstances: (1) to develop a claims payment
error rate and (2) when there is alikelihood of a sustained or high level of improper billing.
Section 1302 of the Reconciliation Act repeals these statutory limitations on prepayment review.

The combined CBO score for 1301, 1302, and 1303% is -$0.3 hillion for FY2010-FY2014 and
-$0.9 billion for FY2010-FY2019.

Title IX—Revenue Provisions

Subtitle A—Revenue Offset Provisions

Sec. 9015 as modified by Sec. 10906 of PPACA, and Sec. 1402 of the Reconciliation Act.
Additional Hospital I nsurance Tax on High-lncome Taxpayers and Unear ned | ncome
Medicare Contribution. Under current law, employees and employers each pay a payroll tax of
1.45% to finance M edicare Part A. PPACA imposes an additional tax of 0.9% on high-income
workers with wages over $200,000 for single filers and $250,000 for joint filers effective for
taxable years after December 31, 2012. Since employers cannot be expected to know the wages
of a spouse, they will be directed to collect these revenues from all workers with wages exceeding
$200,000 and then the individuals would have to reconcile any excess withholding on their tax
return. The 0.9% tax will also be levied on the sdf-employed if their incomes exceed the
specified thresholds. The self-employed will not be allowed to deduct this additional tax asa
business expense.

The Reconciliation Act imposes an additional tax on net investment income, defined as interest,
dividends, annuities, royalties, rents and taxable net capital gains. It excludes distributions from a
qualified annuity from a pension plan.** Households with modified adjusted gross income under
these thresholds will not be subject to the investment income tax. Specifically, effective for
taxable years after December 31, 2012, the Reconciliation Act will atax equal to 3.8% of the
|esser of:

e netinvestment income for such taxable year; or

e the excess of modified adjusted gross income (MAGI)® over $250,000 for joint
filers ($125,000 for married filing separately and $200,000 for all other returns).

Thistax is also applicable to income from estates and trusts. The active income from trade for
self-employed and S-corporations will not be subject to the tax.® For these entities, the tax will

8 The March 20, 2010 CBO score does not include changes made by the Manager’s amendment to the Reconciliation
Act. The prior Section 1303 was deleted and 1304 (as scored by CBO) was renumbered as 1303 in the Reconciliation
Act as enacted.

% As defined in the Internal Revenue Code (IRC) Sec. 401(a), 403(a), 403(b), 408, 408A, or 457(b).

® Modified adjusted grossincome is defined as adjusted gross income increased by the excess of foreign earned
income (defined in IRC Sec. 911(8)(1)) over the amount of any deductions or exclusions disallowed under IRC Sec.
911(d)(6) when determining foreign earned income.

% Corporations may elect S-corporation statusif they meet anumber of Internal Revenue Code requirements. Among
(continued...)
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apply only to passive income and trade income related to commaodity trading. Thereis also a
special provision for the application of thetax to S. Corporations which sdl their businesses. JCT
estimates that this provision will increase revenues by $38.3 billion during FY2010-FY2014 and
$210.2 billion during FY2010-FY2019.

(...continued)

other things, they cannot have more than 100 shareholders or more than one class of stock. S-corporations are tax-
reporting rather than tax-paying entities, in contrast to C-corporations, which are subject to the corporate income tax.
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Appendix B. Timeline for Update Reductions Including Productivity
Adjustments, by Provider

Table B-1.Timeline for Update Reductions Including Productivity Adjustments, by Provider

Productivity
Provider Adjustment CY2009 CY2010 CY2011 CY2012 CY20I13 CY2014 CY2015 CY2016 CY2017 CY2018
Acute care October 1, 0.25 0.25 0.1 0.1 0.3 0.2 0.2 0.75 0.75 0.75
hospitals 2011 percentage percentage percentage percentage percentage percentage  percentage percentage percentage percentage
Sec. 3401 (a) points starting  points point points in points in points in points in points in points in points in
of PPACA. October I, starting reduction in  October |, October I, October |,  October I, October |, October |, October I,
2009. Sec. October 1, October 1, 2012. 2013. 2014. 2015. 2016. 2017. 2018.
3401(a) 2010. 2011. Sec.10319(a) Sec. 1105(@)  Sec Sec. 1105@)  Sec. 1105(@)  Sec. 1105(2)  Sec. |105(a)
(effective Sec. 3401(a) Sec.10319(a) of PPACA. of the 1105(a) of  of HCERA. of HCERA. of HCERA. of HCERA.
April 1,2010)  of PPACA.  of PPACA. Reconciliation ~ HCERA.
Sec. 3401(p) Act.
of PPACA.
Hospital January |, 0.25 0.25 0.1 0.1 0.3 0.2 0.2 0.75 0.75
outpatient 2012. percentage percentage percentage percentage percentage  percentage percentage percentage percentage
departments Sec. 3401 (j) points point points in points in points in points in points in points in points in
of PPACA. starting reduction in  January |, January |, January |, January |, January |, January |, January 1,
January |, January |, 2012. 2013. 2014. 2015. 2016. 2017. 2018 and
2010. 2011. Sec. Sec. 10319(g)  Sec. Sec. 1105(e)  Sec. 1105(¢)  Sec 1105(e)  January I,
Sec. 3401(i))  Sec. 3401()) 10319(g) of  of PPACA. 1105(e) of  of HCERA. of HCERA. of HCERA. 2019
of PPACA. of PPACA. PPACA. HCERA. Sec. 1105(e)
of HCERA.
Inpatient July 1,2011.  0.25 0.25 0.1 0.1 0.3 0.2 0.2 0.75 0.75 0.75
psychiatric Sec. 3401 (f) percentage percentage percentage percentage percentage percentage  percentage percentage percentage percentage
facilities of PPACA. points starting  points point points in July  points in July,  points in points in July  points inJuly  points in July points in July
July 1, 2009. starting July  reduction in 1,2012 1,2012 July I, 1,2015 1,2016 1,2017 [,2018
Sec. 3401(f) of 1, 2010. July 1,2011 Sec.10319(e) Sec 1105(d) 2014 Sec. 1105(d)  Sec. 1105(d)  Sec. 1105(d)  sec. |105(d)
PPACA. Sec. 3401(f)  Sec.10319(e) of PPACA. of HCERA. Sec. of HCERA. of HCERA. of HCERA. of HCERA.
of PPACA of PPACA. 2 point 1105(d) of
pormt HCERA.
reduction for
no quality
data starting
July 1, 2013
Sec. 10322 of
PPACA.
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Productivity
Provider Adjustment CY2009 CY2010 CY2011 CY2012 CY20I13 CY2014 CY2015 CY2016 CY2017 CY2018
Inpatient October 1, 0.25 0.25 0.1 0.1 0.3 0.2 0.2 0.75 0.75 0.75
rehabilitation ~ 2011. percentage percentage percentage percentage percentage percentage  percentage percentage percentage percentage
facilities Sec. 3401(d) points starting  points point points in points in points in points in points in points in points in
of PPACA. October 1, starting reduction in  October I, October I, October I,  October I, October I, October I, October I,
2009. Sec. October I,  October I,  2012. 2013. 2014 2015 2016 2017 2018
3401(d) 2010. 2011. Sec.10319(c) Sec. 1105(c)  Sec.I105(c) Sec. 1105(c) ~ Sec. 1105(c)  Sec. 1105(c)  Sec. 1105(c)
(Eff?Ct'Ve Sec. 3401(d) Sec.10319(c) of PPACA. of HCERA. of HCERA.  of HCERA. of HCERA. of HCERA. of HCERA.
April 1,2010)  of PPACA.  of PPACA.
Sec. 3401 (p)
of PPACA.
Home health  January |, 1.0 1.0 1.0
agencies 2015. percentage percentage percentage
Sec. 3401 (e) point point point
of PPACA. reduction in  reduction in  reduction in
January I, January I, January |,
2011 2012. 2013.
Sec. 3401(e) Sec.3401(e)  Sec.10319(d)
of PPACA. of PPACA. of PPACA.
Skilled October 1,
nursing 2011. Sec.
homes 3401(b) of
PPACA.
Long term October 1, 0.25 0.5 0.1 0.1 0.3 0.2 0.2 0.75 0.75 0.75
care hospitals 201 1. Sec. percentage percentage percentage percentage percentage percentage  percentage percentage percentage percentage
3401 (c) of points starting  points point points in points in points in points in points in points in points in
PPACA. October 1, starting reduction in  October 1, October 1, October I,  October I, October |, October I, October I,
2009. October I,  October I,  2012. 2013. 2014. 2015. 2016. 2017. 2018.
Sec. 3401(c) 2010. 2011. Sec. Sec. 1105(b) Sec Sec. 1105(b) Sec. 1105(b) Sec. 1105(b) Sec. 1105(b)
(effective Sec. Sec. 10319(b) of  of HCERA. 1105(b) of  of HCERA. of HCERA. of HCERA. of HCERA.
April 1,2010).  10319(b) of  10319(b) of ~ PPACA. HCERA.
Sec. 3401 (p) PPACA. PPACA.
of PPACA.
Hospice October I, 0.3 0.3 0.3 0.3 0.3 0.3 0.3
2012. Sec. percentage percentage percentage  percentage percentage percentage percentage
3401 (g) of points [from  points [from points points [from  points [from  points [from  points [from
PPACA. 0.5 by Sec. 0.5 by Sec. [from 0.5 0.5 by Sec. 0.5 by Sec. 0.5 by Sec. 0.5 by Sec.
10319()] in  10319(f)] in by Sec. 10319(®]in 10319(f)] in  10319(] in  10319(F)] in
October I,  October I, 10319(f)] October I, October I, October I, October |,
2012 2013 subject i October ~ 2015 subject 0|6 subject 2017 subject 2018 subject
toachangein 1,204 to a change
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Productivity
Provider Adjustment CY2009 CY2010 CY2011 CY2012 CY20I13 CY2014 CY2015 CY2016 CY2017 CY2018
Sec. 3401(g) the number of subjectto in the to a change to a change to a change
of PPACA. insured above a change number of in the in the in the
ab5% in the insured above  number of number of number of
threshold. number of  a 5% insured above insured above insured above
Sec. 3401(g) insured threshold. ab5% ab5% a5%
of PPACA. abovea 5%  gec. 3401 ) threshold. threshold. threshold.
threshold.  of PPACA. Sec.3401(g)  Sec.3401(g)  Sec. 3401(g)
Sec. of PPACA.  of PPACA.  of PPACA.
3401 (g) of
PPACA.
Clinical January |, 1.75 1.75 1.75 1.75 1.75
laboratory 2011 percentage percentage percentage percentage  percentage
services (Replaces points in points in points in points in points in
existing January |, January |, January |, January |, January |,
reduction of 2011. 2012. 2013. 2014. 2015.
0.5% in Sec. 3401 (1) Sec. 3401(l)  Sec. 3401(l) Sec. Sec. 3401 (1)
CY20I1- of PPACA. of PPACA. of PPACA. 3401 (1) of of PPACA.
CY2013) PPACA.
Sec. 3401 (1)
of PPACA.
Dialysis January I,
2012.
(Replaces
existing
reduction of
1.0
percentage
point)
Sec. 3401 (h)
of PPACA.
Ambulance January |,
services 2011.
Sec. 3401 (j)
of PPACA
ASCs January 1,
201 1.
Sec. 3401 (k)
of PPACA.
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Productivity
Provider Adjustment CY2009 CY2010 CY20lI1 CY2012 CY2013 CY2014 CY2015 CY2016 CY2017 CY2018

All other Part  January |,
B providers 2011.

Sec. 3401 (o)
of PPACA.

a. The hospital outpatient department payment update will also be reduced 0.75 percentage points in January |, 2019.
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