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The Unfunded Mandates Reform Act (UMRA) is now in its second decade.
Although fewer than a dozen mandates have been enacted that exceed the
threshold established in UMRA, Congress has shifted at least $131 billion
in costs to states over the past five years. Under the president’s proposed
FY 2009 budget, states face at least an additional $33 billion in cost shifts
through new conditions of grant aid and reductions in appropriations for
existing state-federal partnerships. This edition of the Mandate Monitor
reports on the legislation reviewed by the Congressional Budget Office
(CBO) through the President’s Day recess (Feb. 22, 2008) of the 110th
Congress.

Introduction

The 110™ Congress has shifted at least $31 billion in costs to states by
enacting at least 13 laws containing new mandates for states (see table 1)
and reducing or inadequately funding existing state-federal partnerships.

Of the 13 laws enacted, three exceed the threshold established under UMRA
($68 million in 2008, adjusted annually for inflation): the Internet Tax
Freedom Act Amendments Act of 2007 (P.L. 110-108), the U.S. Troop
Readiness, Veterans' Care, Katrina Recovery, and Iraq Accountability
Appropriations Act of 2007 (P.L. 110-28); and the Implementing the 9/11
Commission Recommendations Act of 2007 (P.L. 110-53).

Under the Internet Tax Freedom Act Amendments Act of 2007, which
extends the Internet Tax Moratorium until November 1, 2011 and amends
several provisions contained in the 1998 extension of the moratorium, CBO
determined that the mandate would result in likely revenue losses to state
and local governments of at least $80 million annually through 2011."

Under the U.S. Troop Readiness, Veterans' Care, Katrina Recovery, and Iraq
Accountability Appropriations Act, 2007, the federal minimum wage
incrementally increases from $5.25 per hour in FY 2007 to $7.25 per hour in
FY 2009. According to CBO, such an increase would costs states $100 million
in 2008, $200 million in 2009, and $300 million in 2010 and 2011.°

? Congressional Budget Office, H.R. 3678, the Internet Tax Freedom Act,
Washington, D.C.: CBO, October 12, 2007).

® See Congressional Budget Office, H.R. 2, Fair Minimum Wage Act of 2007,
(Washington, D.C.: CBO, January 11, 2007).
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Under the Implementing the 9/11 Commission Recommendations Act of 2007 (P.L. 100-53),
public transportation agencies and rail carriers are required to implement various security
measures and vulnerability assessments, and institute training programs and background checks
for certain employees. While CBO was unable to estimate the impact upon state and local
agencies, CBO expects the costs associated with the legislation to exceed the UMRA threshold in
one of the first five years after enactment.®

In addition, there are a number of other cost shifts pending in the 110" Congress.

Cost Shifts Pending in the 110™ Congress Exceeding the UMRA Threshold

Of the legislation currently before Congress, three of the bills contain intergovernmental
mandates that exceed the threshold established under UMRA —the Surface Transportation and
Rail Security Act of 2007 (H.R. 1401), Healthy Families Act (S. 910) and the Social Security
Number Privacy and Identify Theft Prevention Act of 2007 (H.R. 3046).

Social Security Number Privacy and Identity Theft Prevention Act of 2007

In Sept. 2007, the Senate passed the Social Security Number Privacy and Identity Theft
Prevention Act of 2007 (H.R. 3046), which would restrict states’ use of social security numbers.
In addition, the legislation would require states to implement security procedures to limit
employee access to stored social security numbers in order to protect against unauthorized access.
CBO estimates that the mandate would exceed the UMRA threshold ($68 million for 2008,
adjusted annually for inflation) in one of the first five years after enactment.

In addition, a number of other bills have been reported by House and Senate committees that
mandate states to safeguard and, in some cases, notify persons of a security breach or disclosure
of their personal information, such as a disclosure of Social Security numbers. This includes: the
Personal Data Privacy and Security Act of 2007 (S. 495), Identity Theft Protection Act (S. 1178),
Notification of Risk to Personal Data Act of 2007 (S. 239), and the Social Security Number
Privacy and Identity Theft Prevention Act of 2007 (H.R. 3046).

Healthy Families Act

Under the Healthy Families Act (S. 910), all employers with 15 or more employees (including
state and local governments) are required to provide paid sick leave for their employees. CBO
estimates that costs to states would total about $190 million in 2009 and $1.4 billion over the
2009-2013 period.® S. 910 remains in committee.

Other Cost Shifts Pending in the 110™ Congress
Maintenance of Effort in Higher Education
In Feb. 2008, the House approved the College Opportunity and Affordability Act of 2007

¢ Congressional Budget Office, H.R. 1401, Surface Transportation and Rail Security Act of 2007,
(Washington, D.C.: CBO, March 21, 2007).

4 Congressional Budget Office, H.R. 3046, Social Security Number Privacy and Identity Theft Prevention
Act of 2007, (Washington, D.C.: CBO, July 30, 2007).
‘ Congressional Budget Office, S. 910, Healthy Families Act, (Washington, D.C.: CBO, May 21, 2007).

Denver Office: Tel: 303-364-7700 | Fax: 303-364-7800 | 7700 East First Place | Denver,
CO 80230
Washington Office: Tel: 202-624-5400 | Fax: 202-737-1069 | 444 North Capitol Street, N.W.,
Suite 515 | Washington, D.C. 20001



(H.R. 4137), which includes a provision that would require states to maintain or increase
appropriations for state higher education funding (maintenance of effort or MOE) as a condition
of receiving certain federal funds. H.R. 4137 will proceed to conference with the Senate version
of the legislation — Higher Education Amendments of 2007 (S. 1642). S. 1642, which does not
include the MOE provision, was approved by the Senate in July of 2007."

Patent Reform Act of 2007

In Jan. 2008, the Senate Committee on the Judiciary reported the Patent Reform Act of 2007 (S.
1145), which would require public universities (and private entities) to submit additional
information with patent applications. The legislation also increases patent application fees,
including those for generic drugs, which would result in an increase in state Medicaid spending
(as purchasers of health insurance for employees). According to CBO, states would face
additional costs of $38-$70 million between 2008-2013.% Under UMRA, states are usually
considered to have the flexibility to adapt their program—change eligibility, eliminate options
services—to absorb the cost of any changes in the Medicaid program. As a result, CBO does not
consider this an intergovernmental mandate.

In Sept. 2007, the House passed similar legislation— Patent Reform Act of 2007 (H.R. 1908),
which also included the additional requirements on patent application reporting requirements.

Paul Wellstone Mental Health and Addiction Equity Act of 2007

In Oct. 2007, two House committees reported the Paul Wellstone Mental Health and Addiction
Equity Act of 2007 (H.R. 1424), which requires most group health plan benefits to apply equally
between medical, mental health and surgical treatments. According to CBO, the legislation would
result in an indirect cost shift to states because insurance providers would pass along cost
increases of $10 million in 2008 to states purchasing insurance; state costs would gradually
increase to $155 million in 2012 (with the assumption that the state would shift roughly 25
percent of the costs to its employees). In addition, CBO estimates that state spending on Medicaid
would also increase by approximately $235 million between 2008-2012." CBO does not consider
this an intergovernmental mandate under UMRA because it is an indirect cost.

Family Smoking Prevention and Tobacco Control Act

In Aug. 2007, the Senate Committee on Health, Education, Labor, and Pensions approved the
Family Smoking Prevention and Tobacco Control Act (S. 625). The legislation would preempt
certain state regulations of tobacco products. CBO estimates that the legislation would reduce
state tax revenues and funds collected under the tobacco Master Settlement Agreement due to a
decrease in consumption, resulting in a loss to states of no more than $1.3 billion during the
2009-2013 period.'

A similar provision was removed during conference negotiations on the College Cost Reduction Act of
2007 (H.R. 2669) last fall.

¢ Congressional Budget Office, S. 1145, Patent Reform Act of 2007, (Washington, D.C.: CBO, February
15, 2008).

" Congressional Budget Office, H.R. 1424, Paul Wellstone Mental Health and Addiction Equity Act of
2007, (Washington, D.C.: CBO, November 21, 2007).

! Congressional Budget Office, S. 625, Family Smoking Prevention and Tobacco Control Act,
(Washington, D.C.: CBO, January 30, 2008)
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Mental Health Parity Act

In Sept. 2007, the Senate passed the Mental Health Parity Act of 2007 (S. 558), which would
require equal treatment of mental health insurance benefits and surgical/medical benefits for
entities that employ more than 50 people. According to CBO, the legislation would result in
higher premiums for state employers due to increased coverage requirements by private insurance
companies as approximately one-third of state employees are enrolled in fully insured health
plans and are unable to opt-out of the requirements of the legislation. CBO estimates that the
legislation would cost states $100 million in 2009, with costs increasing to $155 million in 2012
The legislation would also apply to Medicaid programs, and would increase state spending by
$210 million between 2008 and 2012.%

Table 1.

110™ Congress: Laws Enacted Containing Cost Shifts to States

H.R. 2206— U.S. Troop Readiness, Veterans' Care, Katrina Recovery, and Iraq
Accountability Appropriations Act of 2007— incrementally increases the federal minimum
wage to $7.25 per hour. Enacted: 5/25/2007 (P.L. 110-28)

H.R. 1— Implementing the 9/11 Commission Recommendations Act of 2007— reduces the
state award minimums provided under the State Homeland Security Grant Program; requires
public transportation agencies and rail carriers to implement various security measures and
vulnerability assessments, and institute training programs and background checks for certain
employees. Enacted: 8/3/2007 (P.L. 110-53)

S. 1927— Protect America Act of 2007— preempts state liability protections for disclosure to
federal request for information; provides federal law enforcement authority to compel disclosure
of customer information under certain circumstances. Enacted: 8/5/2007 (P.L. 110-55)

H.R. 3580 — Food and Drug Administration Amendments Act of 2007— preempts state law
that requires medical equipment or drug manufacturers to register information related to clinical
trials. Enacted: 9/27/2007 (P.L. 110-85)

H.R. 3668- Transitional Medical Assistance, Abstinence Education, and Qualifying
Individuals Programs Extension Act of 2007— requires states to provide transitional medical
assistance to certain beneficiaries under the Medicaid Program (this requirement was set to expire
in Sept. 2007). Enacted: 9/29/2007 (P.L. 110-90)

S. 1983 — Pesticide Registration Improvement Renewal Act — increases fees on pesticide
registrants. Enacted: 10/9/2007 (P.L. 110-94)

i The CBO estimate assumes that state employers would shift 25 percent of the cost increase onto their
employees. Congressional Budget Office, S. 558, Mental Health Parity Act of 2007, (Washington, D.C.:
CBO, March 20, 2007).

k Congressional Budget Office, S. 558, Mental Health Parity Act of 2007, (Washington, D.C.: CBO,
March 20, 2007).
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H.R. 3678— Internet Tax Freedom Act Amendments Act of 2007— extends the prohibition
on state and local taxation of Internet access until 2011; amends definitional prohibitions to
exclude state and local taxation of certain telecommunication services used to connect to the
Internet (grandfathered states taxed Internet access prior to 1998). Enacted: 10/31/2007 (P.L.
110-108)

S. 2106- Procedural Fairness for September 11 Victims Act of 2007— provide nationwide
subpoena authority for actions brought under the September 11 Victim Compensation Fund of
2001.Enacted: 11/8/2007 (110-113)

H.R. 6 - Energy Independence and Security Act of 2007— requires states to proportionally cut
all core surface transportation programs when faced with federally directed rescissions,
effectively removing state flexibility and curbing state discretion when trimming budgets.
Enacted: 12/19/2007 (P.L. 110-140)

H.R. 2761 - Terrorism Risk Insurance Revision and Extension Act of 2007— requires
purchasers of certain types of insurance to repay federal insurance assistance made to certain
insurers through a surcharge assessment; preempts some state insurance regulation.
Enacted: 12/26/2007 (P.L. 110-160)

H.R. 2764 - Consolidated Appropriations Act, 2008— underfunds federal commitments to No
Child Left Behind (NCLB), Individuals with Disabilities Education Act (IDEA); reduces funds
for state and local law enforcement assistance and the Clean Water State Revolving Fund;
reduces state share of mineral leasing revenues by 2 percent. Enacted: 12/26/2007 (P.L. 110-
161)

H.R. 660- Court Security Act Improvement of 2007— reduces funds to programs that offer
alternatives to traditional incarceration in order to fund state court security improvement grants.
Enacted: 1/7/2008 (110-177)

H.R. 4986- National Defense Authorization Act for Fiscal Year 2008— increases the total of
active-duty and reservists, which may reduce state revenue due to tax deferral. Enacted: 1/28008
(110-181)
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' $50 million in 1996 dollars; adjusted annually for inflation, $68 million in 2008
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CBO, May 21, 2007).

4 Congressional Budget Office, S. 311, A bill to amend the Horse Protection Act, (Washington, D.C.: CBO, May
29, 2007).

> Ibid.

® Congressional Budget Office, S. 625, Family Smoking Prevention and Tobacco Control Act, (Washington, D.C.:
CBO, January 30, 2008)

7 Ibid.

¥ Congressional Budget Office, S. 2302, Food and Energy Security Act of 2007, (Washington, D.C.: CBO,
November 6, 2007).

? Federal Funds Information for States, Issue Brief 08-04: Estimated Impact of 2% Cut in FY 2008 Mineral
Payments (Washington, D.C.: FFIS, January 9, 2008).

' See Congressional Budget Office, H.R. 2, Fair Minimum Wage Act of 2007, (Washington, D.C.: CBO, January
11,2007).

1 Ibid.

12 Congressional Budget Office, H.R. 698, Industrial Bank Holding Company Act of 2007, (Washington, D.C.:
CBO, May 15, 2007).

" Congressional Budget Office, H.R. 2389, Small Energy Efficient Businesses Act, (Washington, D.C.: CBO, July
20, 2007).

14 1.
Ibid.

15 Congressional Budget Office, H.R. 2761, Terrorism Risk Insurance Revision and Extension Act of 2007,

(Washington, D.C.: CBO, September 6, 2007).

16 Ibid.

17 Congressional Budget Office, H.R. 3965, Mark-to-Market Extension and Enhancement Act of 2007, (Washington,
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18 Ibid.

' Congressional Budget Office, H.R. 3915, Mortgage Reform and Anti-Predatory Lending Act of 2007,
(Washington, D.C.: CBO, November 9, 2007).

% Ibid.

2! Congressional Budget Office, S. 558, Mental Health Parity Act of 2007, (Washington, D.C.: CBO, March 20,
2007).

* Ibid.

 Congressional Budget Office, S. 2284, Flood Insurance Reform and Modernization Act of 2007, (Washington,
D.C.: CBO, October 31, 2007).

* Congressional Budget Office, S. 2285, Terrorism Risk Insurance Program Reauthorization Act of 2007,
(Washington, D.C.: CBO, October 29, 2007).

* Ibid.

26 Congressional Budget Office, S. 1642, Higher Education Amendments of 2007, (Washington, D.C.: CBO,
November 14, 2007).
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*7 Congressional Budget Office, H.R. 4137, Higher Education Amendments of 2007, (Washington, D.C.: CBO,
December 18, 2007).

*¥ Congressional Budget Office, S. , Private Student Loan Transparency and Improvement Act of 2007,
(Washington, D.C.: CBO, October 4 2007).

** Congressional Budget Office, H.R. 518, International Solid Waste Importation and Management Act of 2007,
(Washington, D.C.: CBO, March 28, 2007).

* Ibid.

3! Congressional Budget Office, H.R. 3221, Renewable Energy and Conservation Tax Act of 2007, (Washington,
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32 Congressional Budget Office, S. 357, Ten-in-Ten Fuel Economy Act, (Washington, D.C.: CBO, June 4, 2007).

3 Congressional Budget Office, S. 595, Toxic Right-to-Know Protection Act, (Washington, D.C.: CBO, August 20,
2007).

* Congressional Budget Office, S. 742, Ban Asbestos in America Act of 2007, (Washington, D.C.: CBO, October 3
2007).

%> Congressional Budget Office, S. 1321, Energy Savings Act of 2007, (Washington, D.C.: CBO, June 11, 2007).

36 Congressional Budget Office S. 1419, Renewable Fuels, Consumer Protection, and Energy Efficiency Act of
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37 Congressional Budget Office, H.R. 971, Community Pharmacy Fairness Act of 2007, (Washington, D.C.: CBO,
January 11, 2008).

3% 1bid.

3% Congressional Budget Office, H.R. 1328, Indian Health Care Improvement Act Amendments of 2007,
(Washington, D.C.: CBO, June 8, 2007).

40 Ibid.

*I Congressional Budget Office, H.R. 1376, the Medicaid Foster Care Coverage Act of 2007, (Washington, D.C.:
CBO, October 5, 2007).

2 Congressional Budget Office, H.R. 1424, Paul Wellstone Mental Health and Addiction Equity Act of 2007,
(Washington, D.C.: CBO, November 21, 2007).

* Congressional Budget Office, H.R. 1424, Paul Wellstone Mental Health and Addiction Equity Act of 2007,
(Washington, D.C.: CBO, November 21, 2007).

* Congressional Budget Office, H.R. 3162, Children's Health and Medicare Protection Act of 2007, (Washington,
D.C.: CBO, August 1, 2007); Congressional Budget Office, H.R. 3162, Children's Health and Medicare Protection
Act of 2007, (Washington, D.C.: CBO, July 30, 2007).

* Congressional Budget Office, H.R. 3580, Food and Drug Administration Amendments Act of 2007, (Washington,
D.C.: CBO, September 26, 2007).

46 Congressional Budget Office, H.R. 3668, TMA, Abstinence Education, and QI programs Extension Act of 2007,
(Washington, D.C.: CBO, October 5, 2007).

7 Congressional Budget Office, H.R. 3997, the Heroes Earnings Assistance and Relief Act of 2007, (Washington,
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* Ibid.

* Congressional Budget Office, S. 980, Ryan Haight Online Pharmacy Consumer Protection Act of 2007,
(Washington, D.C.: CBO, October 25, 2007).

*Congressional Budget Office, S. 1082, Prescription Drug User Fee Amendments of 2007, (Washington, D.C.:
CBO, April 27, 2007).

*! Ibid.
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32 Congressional Budget Office, S. 1200, Indian Health Care Improvement Act Amendments of 2007, (Washington,
D.C.: CBO, June 8, 2007).

> Ibid.
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CBO, May 7, 2007).
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" Ibid.
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> Congressional Budget Office, H.R. 964, Securely Protect Yourself Against Cyber Trespass Act, (Washington,
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7 Ibid.
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