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ince 1892, the National

Conference of Com-

missioners on Uniform
State Laws (Conference) has
promoted the principle of uni-
formity by drafting and pro-
posing specific statutes in
areas of the law where uni-
formity between the states is
desirable and practical. How-
ever, the Conference can only
propose; no uniform law is
effective until a state legida-
ture adoptsit.

The Conference brings to-
gether more than 300 top le-
ga minds in the country to
develop nonpartisan uniform
state laws. Commissioners
are appointed in every state,
the District of Columbia,
Puerto Rico and the U.S. Vir-
gin Islands, either by the gov-
ernor or the legidature. In
addition, the principa lega
officer of the bill drafting
agency for each jurisdiction is
an associate member of the
Conference. All commission-
ers must be lawyers who are
qualified to practice law. Al-
though some serve as state
legislators, most are private
practitioners, judges, law pro-
fessors or lawyers engaged in
other pursuits. Commission-
ers donate their time and ex-
pertise as a public service and
receive no saaries or fees for
their work with the Confer-
ence.

Commissioners are deeply

committed to improving the
law. Over the years, they
have kept commercia law
current with the times,
worked continuously to better
family law, resolved conflicts
between the laws of the
states, helped fend off federal
preemption and championed
the case of state government
and the state legislatures.
Since the Conference first
convened 110 years ago, it

NCCUSL has promoted
the principle of
uniformity by drafting
and proposing specific
statutes in areas of the
law where uniformity
between the states is
desirable and
practical.

has drafted more than 250
uniform laws.

Family Law Legislative
Action Forecast for 2003

During the 2001-2002 legis-
lative year, there were a num-
ber of encouraging legidative
developments. The Uniform
Child Custody Jurisdiction
and Enforcement Act
(UCCJEA) recorded five new
enactments, bringing the total
number of state adoptions to

31. This act revises the 1968
Uniform Child Custody Juris-
diction Act, which was
adopted in every state, and
brings it into compliance with
the federal Parental Kidnap-
ping Prevention Act. UCJEA
limits child custody jurisdic-
tion to one sate, avoiding
competing orders, and pro-
vides enforcement provisions
for child custody orders. Ac-
cording to preliminary legis-
lative reports from
NCCUSL's state liaisons, in-
troductions are expected in 10
additiona states and the U.S.
Virgin Islands during this leg-
idative year.

The UCCJEA is only one of
several uniform family law
acts that will be widely intro-
duced this year. The Nationa
Conference has just launched
a Family Law Initiative that
will focus legidative atten-
tion on severa other family
law acts in addition to the
UCCJEA—the Uniform In-
terstate Enforcement of Do-
mestic-Violence  Protection
Orders Act (UIED-VPOA),
the Uniform Interstate Family
Support Act (UIFSA) and the
Uniform Parentage Act
(UPA).

From Alabama to Wyoming,
some 20 introductions are
anticipated for the UIED-
VPOA, which was promul-

(Continued on page 2)
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gated in 2000 and adopted in six states
before it was amended this year. The act
is a full faith and credit statute that em-
powers enacting states to register and
enforce out-of-state domestic violence
and anti-stalking protection orders. It
establishes uniform procedures that en-
able courts to recognize and enforce
valid domestic violence protection or-
ders issued in other jurisdictions. Al-
though numerous states have enacted
legislation since the 1996 federal Vio-
lence Against Women Act (VAWA) un-
derscored the need for enforcement of
protection orders, these statutes vary
greatly, both in the method and the ex-
tent to which the enforcement of domes-
tic violence orders actually occurs. This
has left interstate enforcement in disar-
ray. The uniform act addresses these
concerns and provides the basis for ef-
fective, consistent interstate enforce-
ment.

The 1996 version of the Uniform Inter-
state Family Support Act was adopted in
every state, the District of Columbia and
the U.S. Virgin Islands. UIFSA prevents
enforcement of child support orders
from more than one state. Only one state
at a time may issue or modify a child
support order. Amendments that clarify
many of the provisions of the act and
increase its usefulness were added in
2001 and enacted in California, Wash-
ington and West Virginia. Because fed-
era law required that each state adopt
the 1996 version of UIFSA to receive
federal funds, some states are concerned
that enactment of the 2001 amendments
could jeopardize a state's federal fund-
ing. However, an action transmittal from
the federal Office of Child Support En-
forcement (OCSE-AT-02-02) has al-
layed these fears, indicating the avail-
ability of an expedited waiver procedure
that may be granted with respect to a
state's planned adoption of UIFSA 2001.
NCCUSL expects at least 14 states to
introduce the UIFSA amendments this
year; another 10 plan to introduce it if
the federal law is updated. Legidative
staff can obtain a copy of the OCSE Ac-
tion Transmittal from the National Con-
ference office in Chicago.

The fourth act included in the Family
Law Initiative, the Uniform Parentage
Act (2000), has been enacted in two
states and is in place for introduction in

seven other states. The act, a revision of
the Uniform Parentage Act of 1973,
modernizes the law for determining the
parents of children. Eight states have
indicated the intent to introduce the act
in 2003.

New Trust Code Project

The Conference's Family Law Initiative
was modeled after the Uniform Trust
Code Project, a multi-year effort begun
in 2001 to enact the 2000 Uniform Trust
Code nationwide. The project aims to
provide legidators, trust and estate prac-
titioners and the public with opportuni-
ties to learn about the Uniform Trust
Code—the first codification of the law
of trusts. In addition to a video, a news-
letter and other updates and regiona
seminars around the country, a new Web
site, www.UTCproject.org, has addi-
tional information about the UTC and a
message board to assist those studying
the code. The UTC was enacted in Kan-
sas in 2002. With more than 30 states
now actively studying the code, the Con-
ference anticipates active legidative
years in 2003 and 2004, with some 15
introductions planned for the current ses-
sion.

Broad enactment of the
Uniform Athlete Agents Act
means that states are well on
their way to stopping
unscrupulous sports agents
and making life significantly
easier for legitimate ones.

Sports Business Focus

A very different law moving through the
states, with 20 legislative introductions
anticipated for 2003, is the Uniform Ath-
lete Agents Act (UAAA), drafted by
NCCUSL in 2000 with the support of
the Nationa Collegiate Athletic Asso-
cigtion (NCAA). The act has been
adopted in 16 jurisdictions; five states
enacted UAAA in 2002. The Uniform
Athlete Agents Act is designed to pro-
tect student-athletes and educational in-
gtitutions by regulating the way sports
agents dea with students in an initia
agency agreement. It was drafted in re-
sponse to a spate of scandals in the mid-

1990s, with headlines about college ath-
letes accepting illegal inducements from
unprincipled agents in violation of
NCAA rules. Although amost half the
states had laws pertaining to agents be-
fore the UAAA was promulgated, they
varied greatly from state to state, and
enforcement was spotty. Broad enact-
ment of the UAAA means that states are
well on their way to stopping unscrupu-
lous sports agents and making life sig-
nificantly easier for legitimate ones.

Alternate Dispute Resolution Acts

Substantial legislative action also is an-
ticipated for two uniform acts dealing
with alternate dispute resolution. The
Conference anticipates some 20 intro-
ductions each for the 2000 Uniform Ar-
bitration Act and the 2001 Uniform Me-
diation Act. The Uniform Arbitration
Act revises an early act of 1956 and re-
flects new developments in arbitration
law. The Uniform Mediation Act pro-
vides rules on the issues of confidential-
ity and privileges in mediation. It estab-
lishes a privilege of confidentiality for
mediators and participants that prohibits
what is said during mediation from be-
ing used in later legal proceedings.

Four New Uniform Acts Approved

The culmination of the work of the Con-
ference takes place at its annual meeting
each summer, when the Conference con-
venes as a committee of the whole. At its
2002 annua meeting last summer, four
new uniform acts, as well as amend-
ments to current uniform acts, were ap-
proved by the Conference. A uniform act
must be considered at two annual meet-
ings by al commissioners before it can
be approved. After receiving the Confer-
encess seal of approval, a uniform act is
officially promulgated for consideration
by the states, and legislatures are urged
to adopt it.

An important new Uniform Securities
Act (USA) will protect the public inter-
est and should have the beneficial effect
of making state regulation of the securi-
ties business more effective, thereby in-
creasing investor confidence. The act
encourages maximum  cooperation
among the states and coordination with
federal regulators. State securities ad-
ministrators protect investors by regulat-
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ing securities sold within their states; by
regulating those who sell them; and by
investigating, sanctioning and prosecut-
ing individuals and firms that violate the
law. This function is crucial to promote
the integrity of the financial markets and
the formation of capital.

The Uniform Securities Act was origi-
nally promulgated by the Conference in
1956 and then substantially revised in
1985; most states have adopted one or
the other version. The enactment of the
federal National Securities Markets Im-
provement Act (NSMIA) in 1996 pre-
empted some of the regulatory authority
of the states. This fact, as well as the
need to address recent advances in the
technology of securities regulation and
the increasingly interstate and interna-
tional aspects of security transactions,
prompted the Conference to draft the
new act. The USA is designed to be con-
sistent with current federal law. Al-
though NSMIA forbids states from regu-
lating certain aspects of the securities
registration and reporting process, it
does not diminish state authority to in-
vestigate and bring enforcement actions
with respect to intrastate securities trans-
actions.

The USA prohibits fraud in the sae of
securities and imposes registration re-
quirements for certain broker-dealers,
investment advisors and their agents. It
also imposes registration requirements
for securities to be sold within a state
and provides various sanctions as well as
civil and criminal liability. The act also
contains provisions on administration
and judicial review and prohibits admin-
istrators, officers and employees from
using information that is not public for
their persona benefit.

The Uniform Child Witness Testimony
by Alternative Methods Act deals with
the use of alternative methods for taking
testimony of child witnesses. Although
states have used alternative methods for
many years (the most common being the
use of closed-circuit television testimony
and videotaped depositions), state stat-
utes governing the use of alternative
methods vary greatly. They differ in the
types of methods that may be used and
in their procedura rules, including
which factors may be considered by a
court before allowing the use of alterna-

tive methods and who is authorized to be
present with the child witness. In addi-
tion, most existing state statutes apply
only in criminal proceedings that involve
physical or sexual abuse.

The Conference drafted and promul-
gated this act to bring uniformity to this
important area of the law. The uniform
act provides procedures in the methods
of taking the testimony of children in
both criminal and non-criminal proceed-
ings, permitting a child to testify outside
the courtroom and the immediate pres-
ence of a crimina defendant. The uni-

The modern idea of tort
responsibility has evolved
slowly. Early common law
had no tort apportionment.
The inherent unfairness of
this system caused many
states to look for
alternatives. In response,
the Conference
promulgated the Uniform
Comparative Fault Act in
1977.

form act is broader than most of the ex-
isting state statutes by including both
criminal and non-criminal proceedings.
The act also provides the standards for a
court to determine when it is appropriate
to take child testimony by aternative
methods. In a criminal proceeding, the
court must find by clear and convincing
evidence that the child witness will suf-
fer serious emotional trauma, thus im-
pairing the child:s ability to communi-
cate, if required to testify inside the
hearing room or in front of the criminal
defendant. In a non-criminal proceeding,
the court must find by a preponderance
of the evidence that an alternative
method is needed to protect the best in-
terests of the child.

If a court finds that it is necessary to use
an alternative method, the court must list
certain conditions, including the method
by which the testimony is to be taken
and a list of those allowed to be present
during the testimony. The act also allows
for cross-examination of child witnesses,

preserving the right of defendants in
criminal proceedings, while at the same
time providing for a relaxation of the
standard in non-criminal proceedings,
such as custody and visitation proceed-
ings.

Uniform Acts Regarding Torts

The Uniform Apportionment of Tort Re-
sponsibility Act (UATRA) is the Confer-
encess newest act dealing with the issue
of comparative fault and tort responsibil-
ity. The UATRA governs the apportion-
ment of tort responsibility in typical
cases such as bodily injury, wrongful
death and property damage cases.

The modern idea of tort responsibility
has evolved slowly. Early common law
had no tort apportionment, since the de-
fense of contributory negligence—where
the injured person:s own conduct con-
tributed at least in part to the injury—
was a complete bar to recovering any
damages. The plaintiff either recovered
al of his or her damages, or recovered
nothing.

The inherent unfairness of this system
caused many states to look for alterna-
tives. In the 1960s, most states aban-
doned the system of contributory negli-
gence as a complete bar and proceeded
to adopt some type of comparative fault
system in which al parties, the injured
included, were apportioned a percentage
of the fault. In response to these
changes, the Conference promulgated
the Uniform Comparative Fault Act in
1977, which was a pure comparative
fault system. Each party to the action,
including the injured person, is assigned
fault in accordance with his or her con-
tribution to an injury. Since 1977, how-
ever, most states have moved away from
the pure comparative fault system.

Now, 25 years later, the Conference has
again responded to the current trends of
the law by promulgating the UATRA,
which uses a modified comparative fault
system. Under the modified system in
the new act, anyone seeking damages
must show that his or her own contribu-
tion to the injury or harm is less than the
combined responsibility of al other peo-
ple (total responsibility should aways
equal 100 percent). If a claimant:s share
of the fault exceeds the combined fault
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of the defendants, a claimant would be
completely barred from recovering any
damages.

The pure or modified comparative fault
systems both require careful considera
tion of joint and several liability issues.
The doctrine of joint and several liability
allows injured plaintiffs to recover all
their damages from any one or any com-
bination of defendants, no matter how
the fault is divided. The UATRA, except
for specified exceptions, provides for
severa liability as a general rule.

Uniform Nonjudicial Foreclosure Act

The Uniform Nonjudicial Foreclosure
Act (UNFA) provides procedures for
mortgage foreclosures without judicial
involvement. The basic premise of the
UNFA is that nonjudicial foreclosures
can be both fair to borrowers and effi-
cient from the viewpoint of lenders, and
hence is a superior form of foreclosure.
In most cases, judicial involvement in
foreclosure is unnecessary, simply be-
cause there is no dispute between the
creditor and debtor.

The UNFA provides for three methods
of foreclosure. The first is the conven-
tional method by means of an auction
sale. With this method, both evaluation

and liquidation are combined. The sec-
ond method is foreclosure by negotiated
sale, conducted in much the same way as
other real property sales, with the prop-
erty listed by the creditor with a broker.
The third method is foreclosure by ap-
praisal. This method does not liquidate
the property, but leavesit in the hands of
the creditor, who has the burden of liqui-
dating it after the foreclosure is com-
pleted.

Information about the enactment
status of Uniform Acts and legisla-
tive activities, updated regularly,
can be found at the NCCUSL Web
site, www.nccusl.oryg.

Electronic copies of all drafts of cur-
rent uniform acts, including final ap-
proved drafts, can be downloaded
from the NCCUSL Web site.

You also can call the Chicago
NCCUSL Office at (312)-915-0195
to obtain hard copies of final ap-
proved uniform acts.

With each of the three foreclosure meth-
ods, sufficient protections have been in-
cluded to assure the legitimate interests
of al debtors and creditors. Whichever
method is chosen by the creditor, the
foreclosure cannot occur less than 90
days after giving the original notice of
foreclosure. Under the act, the creditor
must send out two notices, the first a no-
tice of default, and the second a notice of
foreclosure. Debtors are given 30 days to
pay off their debts before a notice of
foreclosure is given to them. Although
foreclosures under this Act are expected
to proceed without judicial involvement,
a party has the right to seek and obtain
the intervention of a court.

Along with these four new acts, the Con-
ference also approved amendments to
other current uniform acts, including
amendments to key articles of the Uni-
form Commercial Code, the Uniform
Computer Information Transactions Act,
the Uniform Interstate Enforcement of
Domestic-Violence Protection Orders
Act, the Uniform Probate Code, and the
Uniform Disclaimers of Property Inter-
ests Act.

K/
0.0

NCSL's New Standing Committees
Create Opportunities for Staff

he recent restructuring of NCSL's

committee organization will pro-

vide new opportunities for legis-
lative staff participation. Last summer,
the conference merged the Assembly on
State Issues (ASI) and Assembly on
Federal Issues (AFI) into the Standing
Committees of NCSL. The 15 standing
committees address the major policy ar-
eas that legislatures face.

Formerly, the AFI developed policy for
NCSL, underlying NCSL's congres-
sional lobbying agenda. The ASI served
primarily as a mechanism for informa
tion exchange between states and for
training. Both AFl and ASl were com-

By Steve Miller, Wisconsin

prised of several committees and task-
forces, with quite a bit of duplication in
subject matter. Staff participated only in
the former ASI, not in the AFI. The
merger removes this artificial separation
between federal and state issues.

Typical work products of the committees
will include books, Web pages, sessions
at the annual meeting, Power Point pres-
entation files and a variety of other out-
puts, including recommendations for
NCSL policy statements. Such policy
statements, once adopted at the annua
meeting, become the basis for NCSL's
congressional lobbying program. Under
NCSL rules, staff may participate in

every phase of committee work except
voting on policy. The reorganization rec-
ognizes staff's important role in inter-
preting and implementing federal policy.

The new committee structure serves as a
complement to the staff section struc-
ture. Although staff sections are organ-
ized by professional discipline—such as
legal services (LSSS), budget analysis,
clerks and so forth—the standing com-
mittees address policy areas—such as
transportation, education, banking or
energy. Each of the 15 standing commit-
tees addresses matters of interest to
some members of the Legal Services
Staff Section.



Volume XVI, Issue 3

THE LEGISLATIVE LAWYER

Page 5

The reorganization will strengthen
NCSL in a number of ways. With fewer
overall committees, NCSL's resources
can focus on the primary issues facing
legislatures. Under the new structure,
legislative staff may contribute to the
issues agenda. Also, in the simplified
structure, better coordination will exist
between NCSL's information exchange
function and training activities with the
policy agenda.

By time this issue goes to press, a series
of letters will have been sent to new leg-
idative leaders in every state, and to
agency staff directors to solicit appoint-
ments to the various committees. To be-
come involved, review the jurisdiction
of the various committees for subjectsin
your interest area. Let your legidative
leaders or staff directors know of your
interest. Travel is not required for par-
ticipation. A great deal is accomplished
by telephone conference and e-mail.

Of course, if you can travel, you should
consider attending the next meeting of
the standing committeesin Boston, April
25 to 27. Some of the sessions planned
for Boston include privacy and e-mail;
wetlands, watersheds and mercury pollu-
tion; emergency preparedness and small-
pox vaccinations, education of poll

workers; and Internet voting. For a full
description of the sessionsin Boston, see
NCSL's Web site, http://mww.ncsl.org/.
A Web page that fully describes the Bos-
ton meeting will be posted soon on that
site.

K/
0.0

NCSL's NEW STANDING COMMITTEES
Agriculture and Rural Development
Budgets and Revenue
Communications, Technology and Interstate Commerce
Economic Development, Trade and Cultural Affairs
Education
Energy and Electric Utilities
Environment and Natural Resources
Financial Services
Health
Human Services and Welfare
Labor and Workforce Development
Law and Criminal Justice
Legislative Effectiveness and State Government
Redistricting and Elections
Transportation

ne of the more interesting and,

although it does not at first seem

so, one of the more important
recent developments in legidative draft-
ing is the controversy about whether
drafters should stop writing "shall" and
instead write "must." Indeed, some have
proposed that al the "shalls' in certain
states' statutes be replaced with "musts.”
Pressure from non-drafters has brought
this issue to the fore. In response, draft-
ers have considered the implications of
various courses of action, and some
drafters have thought more deeply not
only about those two verbal auxiliaries
but also about the functions and meaning
of expressions that include those two
words.

The importance of this controversy
arises from the fact that nearly all stat-
utes perform one or more of only five
functions. With a few exceptions, stat-
utes forbid, authorize or require particu-
lar kinds of behavior, state conditions or
conseguences related to one of those be-
havioral directives or perform more than
one of those five functions. Statements
of conditions describe the test that deter-

Shall or Must?
By Jack Stark

mines whether the related behaviora
directive applies, and statements of con-
sequences describe the results of follow-
ing, or failing to follow, the related be-
havioral directive. Thus, the controversy
about "shal" and "must" is about the
proper way to state one of the three be-
havioral directives, a problem that arises
in regard to important decisions about
phrasing that drafters frequently make
and to thousands of words in the stat-
utes.

The advocates of plain language have
applied the pressure to replace "shall"
with "must” in the statutes. Drafters
should long ago have rejected that
movement's attempts to influence the
way that they practice their difficult art.
Those advocates fail to recognize that
different kinds of writing exist. One does
not write a telephone book the same way
that one writes a love letter, a sonnet the
same way that one writes a memo and,
most pertinent to this debate, a statute
the same way that one writes anything
else. That failure leads inexorably to an-
other error: believing that the simplistic
and mechanical application of a few

rules will invariably result in good writ-
ing. They justify their attempt to per-
suade drafters to use their principles by
asserting that ordinary people (those
who are not specialists in the law)
should be able easily to read statutes.

However, as Brian Hunt points out, the
audience for statutes consists not of ordi-
nary people but of lawyers, judges and
the people who administer the statutes.
He further asserts that ordinary people
cannot best be served by trying to make
the statutes clearer (easier for ordinary
persons to read). Rather, Hunt contends,
ordinary readers can best learn the law
by means of carefully written explana-
tory material, such as brochures and
forms, and by consulting experts in the
law. Also, even if plain language princi-
ples could make statutes clearer, reading
statutes would not inform ordinary peo-
ple of the law that a statute expresses,
because those persons would not know
the related statutes, constitutional provi-
sions, court cases and rules. That is, try-
ing to communicate the law to ordinary
people by making statutes clear is a
fool's errand.



Page 6

THE LEGISLATIVE LAWYER

Volume XVI, Issue 3

Finaly, and perhaps most important,
making statutes clear will almost cer-
tainly make them inaccurate, that is,
make them convey unintended behav-
iora directives rather than the directives
that they are supposed to convey. One
can see sufficient evidence that this flaw
occurs almost inevitably by examining
some failed attempts to rewrite statutes
and regulations in plain language. Those
fallures occur because the tactics that
drafters use to write legidation accu-
rately (dealing also with related statutes,
using statutory units effectively, meticu-
lously connecting behavioral directives
to conditions and consequences, €tc.)
differ amost totally from the tactics that
are used to draft legidation clearly
(write short sentences, use ordinary lan-
guage, etc.) Accuracy is far more impor-
tant than clarity, because people who
request drafts expect that the behavior
they wish to induce will actually occur.
An accurate statute, no matter how diffi-
cultit isfor ordinary personsto read, isa
success. An inaccurate statute, no matter
how easy it is for ordinary people to
read, is adisaster.

In addition to attacking the theoretical
underpinnings of plain language and the
failure of its practitioners to write stat-
utes that are both accurate and clear, one
can question those practitioners empiri-
cal assumptions about "shall* and
"may." They write little, if anything,
about the way that one determines the
speech patterns in ordinary language.
That forces people who wish to identify
the word or phrase that ordinary people
would use to express a particular idea to
rely on their own experience listening to
ordinary people speak. | admit that |
rarely have heard "shall." However, |
also have not heard "must”" very often. |
have often heard persons who wish to
utter a requirement either soften it (e.g.,
"I will need that memo by noon") or
harden it (e.g., "Clean your room!").

Moreover, switching to "must" flies in
the face of convention. For decades us-
ing "shal" as the auxiliary in verb
phrases was the conventional way to
write a statute that required a particular
form of behavior. That convention is
reflected in statutes. For example, the
1988 (before the plain language support-
ers began to make headway there) Min-
nesota statutes contained 86,847 in-

stances of "shal" and only 6,042 in-
stances of "must." In contrast, using
"must" is conventional in Britain, Can-
ada and Australia, and drafters in those
countries ought to follow that conven-
tion. Legidative drafting is one of the
more highly conventional forms of writ-
ing, deriving conventions from statutes,
congtitutions and drafting manuals.
Drafters ought not flout conventions on
awhim.

The most serious consequence of flout-
ing conventions is eliciting an unwanted
response from the audience for statutes,
especialy from judges. For example, a
Minnesota judge who, in the early
1990s, after reading hundreds of in-
stances of "shall" in the statutes, began
to see "must" where he or she would ex-
pect "shal" had a problem of interpreta-
tion. Logic suggests that if two words
appear in similar contexts, and espe-
cialy if one seems to be supplanting the
other, a new meaning for the unexpected
word ought to be inferred. To put in the
vernacular the most reasonabl e response
that a judge could make to that state of
affairs, "shall" states a requirement more
strongly than does "must." Contrast
"thou shal honor thy father and thy
mother" to "you must remember this. a
kissisjust akiss." To describe the same
response in judicia jargon, "shal" is
mandatory and "must" is directory. A
judge who thought along those very ra-
tional lines would make many interpreta-
tions that do not convey the drafter's
meaning.

Some drafters have adhered to a moder-
ate position on this issue, eschewing
both the unvarying use of "shall" and the
unvarying use of "must." They use
"shall" to state almost all requirements
and use "must" to state conditions and to
address requirements to things. Exam-
ples of the latter two options are "there
must a quorum’ and "a fee must be
paid." However, in the first of those ex-
amples the "condition" is not stated as
such because it is not connected to a be-
havioral directive. A revision that makes
the connection would also eliminate
"must": "if agquorum is present, the com-
mittee may conduct business." The sec-
ond example has the same problem in
addition to the problem of issuing a be-
havioral directive to an abstraction, an
entity that is incapable of responding to

it. That example should be rewritten
thus: "if the applicant pays the fee, the
clerk shall issue the license." In other
words, using "must” in those situations
does not make sense. The best course of
action isto avoid "must" atogether.

Faced with the possibility or actuality of
a switch from using "shal" to using
"must," what can a drafting agency do?
In al cases, it should resist accepting a
mandate to use "must." If it has both
words in its statutes, it can add a statute
proclaiming that in the statutes the two
words have identical meanings. That
will make obvious the silliness of per-
forming the conversion, but it will also
prevent some unwanted interpretations.
Then, the agency should insist on using
"shall" exclusively and "must" never.
The next move depends on the number
of instances of the two words in the stat-
utes. If there are only a few instances of
"must," it would be worth having a bill
enacted that would replace them. A mass
replacement to "shal" will not work.
The two examples above indicate that
that tactic will result in statutes that have
the correct verbal auxiliary but are other-
wise flawed. Rather, drafters need to
examine each instance of "must." If
there are many such instances, replace-
ment becomes an onerous task that
might not be worth the time and trouble.

The capitulation by some agencies to the
Plain Language School on this point has
two unfortunate results. One is that
many statutes now are susceptible to an
incorrect interpretation. The other is that
any capitulation to that school is a prece-
dent for further capitulations. The next
one might be something as ludicrous as a
limit on the number of words that can be
put in a sentence. The only benefits that
occur because of this pressure are the
opportunity to resist the plain language
zealots and the opportunity that the pos-
sibility or actuality of switching from
"shall" to "must" and the necessity of
devising aresponse either to the pressure
to do so or the results of having done so
force drafters to think more incisively
about their craft. The problems outweigh
the benefits because there are many
other—and better—ways to embark on
the task of more incisively understand-
ing legidlative drafting.
/7
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STATE NEWS

COLORADO
Debbie Haskins

We have completed our new member
orientation program for newly elected
legislators. Once again, our orientation
program featured mock committee and
mock floor sessions and was well-
received by our new members.

Like many states, we are experiencing
budget difficulties. We have had to cut
4% from the current budget and expect
to take another 6% cut. One effect is
that you won't see many Colorado staff
at NCSL events this year, since our
travel budget has been cut.

Our office has continued to develop an
in-house CLE program of courses pre-
sented by our staff. Some of the
courses have included ethics, the initia-
tive process in Colorado, small claims
court, home rule, Medicaid spending,
HIPAA rules, and updates on U.S. and
Colorado supreme court cases. We usu-
ally get 15 to 18 hours of credit each
year, which helps since we have a 45-
hour credit requirement for attorneys
every three years. We also have pro-
duced general training courses for all
staff on topics such as writing basics,
time management and delegation of
work.

We aso have implemented the use of
periodic e-mails to staff that contain a
tip or reminder of some work aspect.
These are sent out to educate staff
about some particular point or remind
them about some task that we may only
perform once a year. We send out a"tip
of the week" on things like bill dead-
lines, how to handle duplicate bill re-
quests, protocol on delivering a hill to
the floor and how to draft a cash fund
section. We recruited staff to write tips
on different topics. We also have an
"issue of the week" program where we
write a description of potentia rule re-
view issues that someone on staff has
found with a rule adopted by a state
agency. In our rule review program, we
review rules adopted by state agencies

to see if the agency has lived within its
statutory authority. This issue of the
week program was implemented to
help provide continuing education for
our staff about what constitutes rule
review issues. We archive the tips on
our home page so that staff e-mail stor-
age is not cluttered and future accessis
available.

Mona Heustis, a long-term staff mem-
ber of the Office of Legidative Legd
Services and our office manager, has
been selected to be the Secretary of the
Senate. Mona is a graduate of the Leg-
idative Staff Management Ingtitute.
Although we will miss Mona, we are
very excited for her as she assumes her
new position with the Colorado Senate.
Congratulations, Monal!

DELAWARE
Rich Dillard

The Delaware legidature has been out
since June 30, but one of 2002's more
controversial pieces of legidation be-
came law just before Thanksgiving
(most hbills become law immediately
upon signature of the governor). Dela
ware's amost total ban on smoking in
public places is touted as being on par
with an earlier ban in California. Some
legislators already are calling for a re-
visiting of the issue when the 142nd
General Assembly convenes in Janu-
ary.

On the election front, a House minority
caucus attorney lost her job by becom-
ing a member of the House minority
caucus. Melanie George won an open
seat created by the redistricting of the
legislature this year. A House majority
caucus attorney was elected to be the
Sussex County Recorder of Deeds.
John Brady had been the elected Sus-
sex County Register in Chancery, but
that elected position had been replaced
by an appointed one as of this year's
elections. Another House majority at-
torney was re-elected as a Levy Court

4

(County Council) Commissioner.

FLORIDA
Edith Elizabeth Pollitz

The result of the 2002 electionsin Flor-
ida is that both houses of the Legida
ture remain in Republican control. Re-
publican Governor Jeb Bush was re-
elected for a second term. Nine consti-
tutional amendments were adopted,
some of which were initiated by initia-
tive petition. Florida does not have a
mechanism for adoption of legisation
by initiative. This sometimes results in
some unusual additions to the state
congtitution, such as the animal cruelty
provision (Amendment No. 10) that
limits specified confinement of preg-
nant pigs. This amendment provides for
crimina penalties for violation and is
self-executing, unlike many constitu-
tional amendments that require legisla-
tive action to execute constitutional
provisions. After the School Code was
completely overhauled and renumbered
last year, Amendment no. 11 passed,
requiring a statewide governing board
to manage the State University System
(something akin to the old Board of
Regents that was scrapped). The Legis-
lature is required to "make adequate
provision to ensure that, by the begin-
ning of the 2010 school year," school
class sizes are reduced per specifica
tions in Amendment No. 9. Voters also
approved voluntary universal prekin-
dergarten education.

The newly congtituted Legislature met
in its organizational session on Novem-
ber 19. Both houses are updating infor-
mation systems. The House is using
Word-based document production
(using Lawmaker for drafting) with the
hope of a paperless process, and the
Senate in the midst of a major technol-
ogy project.
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IDAHO
Katharine Gerrity

During the first week in December, the
57th Idaho Legidlature convened for its
new member orientation and organiza-
tional session in preparation for the
2003 session, which began on January
6. Following conclusion of the 2002
legislative session, various committees
and task forces met during the interim
to continue their work. Some highlights
include the following.

The Electronic Commerce Committee
wrapped up its term with a recommen-
dation that any future legislation in-
volving e-commerce or other electronic
technology be referred to the respective
commerce and human resources stand-
ing committees. The committee also
identified topics that warrant additional
study, including LATA boundary lines,
rural tax initiatives, broadband infra-
structure development and accessibil-
ity, privacy issues and siting concerns
related to wireless towers.

The Natural Resources Interim Com-
mittee continued to monitor various
state and federal cases, particularly
those affecting water in the state of
Idaho during what has been an exten-
sive period of drought. Other issues of
major concern to this committee in-
cluded the continuing Snake River Ba
sin Adjudication, conjunctive manage-
ment efforts between various water us-
ers in the state, the problem of private
and public illegal ground water use and
assorted ESA issues.

The Electric Utility Restructuring In-
terim Committee continued with its
consideration of alternative energy
sources and the potential for a state
electricity transmission authority.

Idaho's Health Care Task Force consid-
ered various reasons for rapidly rising
costs of health insurance. The task
force also addressed citizen complaints
of insurance charges for emergency
health care services provided by out-of-
network physicians and a proposal to
extend coverage of the Children's
Health Insurance Program (CHIP) by
providing "access cards' to CHIP en-

rollees. The access cards would be used
in the same way as debit cards, and en-
rollees would be able to use the cards
to purchase health insurance coverage
on the private market.

During meetings of the Educationa
Achievement Standards Task Force, the
Idaho Board of Education reported on
sources of revenue and expenditures
relating to the development and imple-
mentation of educational achievement
standards in the state. The process of
developing and implementing stan-
dards, and creating assessments to test
student progress, is recognized as a se-
ries of progressive steps in a continuing
process.

Finaly, ldaho's Legidative Council
named a new task force to conduct a
study of campaign financing for judi-
cial elections. The group includes ex-
officio members from the Idaho State
Bar, the League of Women Voters, the
Secretary of State's Office and the
Idaho Judicial Council. The members
also received input from a resource
panel of judges.

KANSAS
Norman Furse

Interim studies are concluding in prepa-
ration for the 2003 legislative session.
Subjects studied by legislative commit-
tees this interim include the legal ne-
cessity of extending the tax credits for
property taxes timely paid on commer-
cial and industrial machinery and
equipment to railroad property; regula
tion of "payday" loans and entities that
make such loans; review of group
health insurance premium increases; a

study of the "drug court" concept and
alternative sanctions for drug offend-
ers; licensing and regulation of private
security guards; the rights of a natural
father in an adoption situation; terror-
ism and terrorigtic activity; multi-
dwelling unit issues related to cable
communications; school district budget
forms and budget reporting practices;
and the restoration, renovation and use
of the Capitol and grounds. The 2003
Kansas legidlative session began Jan.
13, 2003.

KENTUCKY
Ann Zimmer

As reported in the last issue, the Ken-
tucky General Assembly met twice in
2002, first in regular and thereafter in
special session, but could not agree
upon a budget for the 2002-2004 fiscal
biennium. Before adjourning each ses-
sion, the House and Senate both passed
versions of a budget that were similar,
except for a provision funding partial
public financing of the 2003 gubernato-
rial election, which the House sup-
ported and the Senate opposed.

The General Assembly will meet again
in regular session in 2003. This will be
only the second annual session held in
an odd-numbered year since the pas
sage of a constitutional amendment in
2000 authorizing annual sessions to be
held in odd-numbered as well as even-
numbered years. Before 2000, the Gen-
eral Assembly held only a 10-day
"organizational" session in odd num-
bered years to elect legidative leaders,
adopt rules of procedure and organize
committees. Now, the General Assem-
bly meets every year beginning on the
first Tuesday after the first Monday in
January. In even-numbered years, the
session is restricted to sixty legidative
days and may not extend beyond April
15. In odd-numbered years, the regular
session begins with the organizational
session, is restricted to 30 days and
may not extend beyond March 30.

In the 2003 regular session, it appears
that the General Assembly will again
address the question of the budget, and
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that the House will compromise by
agreeing to delete public financing for
gubernatorial elections. However, pas-
sage of a budget may face an additional
hurdle because of the more stringent
voting requirements for revenue bills
presented in odd-numbered year ses-
sions. Bills raising revenue or appropri-
ating funds need a three-fifths vote of
the membership of both houses in ses-
sions held in odd-numbered years, but
only a 51% majority in those held in
even-numbered years.

There are, moreover, recent estimates
of a shortage in expected state revenues
of $145 million for 2003 and $365 mil-
lion for 2004.

As we aso reported in the fall, when
the end of the 2001-2002 fiscal year
approached with no budget in place, the
governor issued an executive order,
declaring that "a state of emergency
exists in the Commonwealth" that
poses a "serious imminent risk of
harm" to the administration of justice
and the protection of public health and
safety. In conjunction with the emer-
gency order, the governor implemented
a "spending plan' for the 2002-2003
fiscal year to provide for the continued
financing of state government. The
governor's spending plan incorporated
those provisions of the budget that had
been agreed upon by both houses but
had not been enacted into law.

Also at that time, the state treasurer
filed a declaratory judgment action
seeking court approval of his expendi-
ture of state funds under the governor's
plan. The treasurer asked the court
whether he could expend state funds in
the absence of a biennial budget en-
acted by the General Assembly.

The president of the Senate joined the
lawsuit, questioning, among other
things, the governor's authority to
spend state funds on other than essen-
tial government services and whether
the governor had the authority to sus-
pend state statutes or whether that au-
thority is reserved to the General As
sembly. Questions also were raised
about which government services are
essential .

In the November 2002 election, Ken-
tucky voters ratified two amendments
to the Kentucky constitution, one pro-
viding for designation of a division of
Circuit Court as a Family Court, and
one amending and repealing some sec-
tions of the constitution that deal with
corporation law.

LOUISIANA
Clifford Williams

On November 5, Louisiana voters ap-
proved a congtitutional amendment that
changed the state's annual regular legis-
lative sessions, effective in January
2004. The amendment swaps the years
in which the general sessions and the
limited or so-called "fiscal" sessions
occur, extends the length of the limited
sessions, and expands the subject mat-
ter permitted during limited sessions.

Magjor changes the amendment makes
areto:

* Provide for general sessions in
even-numbered years and limited
sessions in odd-numbered years.
The amendment reverses the years
in which the general and limited
sessions are held.

» Extend the length of the limited
session from 30 legidative days in
45 calendar days to 45 legidative
daysin 60 legidative days.

» Change the limitations on subject
matter that can be considered in
the limited sessions. Each member
may prefile up to five bills that are
not within the subject matter limi-
tations of the session (the excep-
tion applies only if the measure is
prefiled, not if introduced after the
session begins). Members may in-
troduce an unlimited number of
local or specia hills if the pro-
posed introduction of the bill has
been advertised in advance as re-
quired by the constitution. A few
changes in the fiscal matters that
may be introduced in the limited
session also were made, primarily
by authorizing introduction of

measures to levy, authorize, in-
crease, decrease or repeal a fee or
dedicate revenue.

The newly adopted amendment moved
the general sessions to even-numbered
years in response to a particular prob-
lem created by a 1993 congtitutional
amendment. The governor and the Leg-
idature are elected for four-year terms
in the odd-numbered year prior to the
year of the presidential election. Thus,
the newly elected governor and legisla-
ture have been unable to dea with
many campaign issues until more than
a year after they take office unless a
special session was called to deal with
the matters. With the change, the regu-
lar session immediately following elec-
tion of a new legidature and a new
governor will be general in nature. The
new amendment also changes:

* The deadline for prefiling bills to
the 10th calendar day before the
session. (It had been the Friday
before the Monday the session be-
gins.) The requirement that consti-
tutional amendments (without ex-
ception) must be prefiled at least
10 days before the session remains
unchanged.

e The deadline for introduction of
bills. During a general session, the
deadline will be the 23rd calendar
day (rather than the 30th) and dur-
ing both general and limited ses-
sions the deadline for introduction
is changed from midnight to 6 p.m.
The introduction deadline in lim-
ited sessions remains the 10th cal-
endar day.

» Deadlines for third reading and
final passage of bills. The deadline
during limited sessions will be the
42nd legidlative day or 57th calen-
dar day, whichever occurs first.
During general sessions, it will be
the 57th legidative day or the 82nd
calendar day, whichever occurs
first. The deadlines also are
changed from midnight to 6 p.m.
Provision for waiver of these dead-
lines by two-thirds vote of both
houses was retained.
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MAINE
Margaret J. Reinsch

Curtailment of allotmentsIn Novem-
ber, the Maine Legislature convened at
the call of outgoing Governor Angus S.
King (1) in a post-election special ses-
sion to deal with a $228 million FY03
budget gap. One of the issues that was
part of the discussions leading to the
special session was the extent of the
governor's authority to make spending
cuts without any involvement of the
Legislature. The attorney general had
responded to questions in June with a
memorandum that outlined Maine's
balanced budget requirement and the
governor's power of "curtailment of
allotments."

Maine's constitution imposes limits on
the state's indebtedness. Article IX, sec-
tion 14 prohibits the state from creating
debts or liabilities that, when com-
bined, exceed $2 million a any one
time. The attorney general has previ-
ously stated that the language
"guarantees that the State budget will
be balanced and precludes deficit fi-
nancing." (Op. Atty. Gen. 83-8, p. 3).

To ensure that the state operates within
its means as required by the constitu-
tion, Maine statute gives the governor
authority to "temporarily curtail alot-
ments equitably so that expenditures do
not exceed the anticipated income and
other available funds." The statute goes
on to provide that "[n]o allotment may
be terminated pursuant to this section.”
In addition, curtailments must be made
"consistent with the intent of the Legis-
lature in authorizing these expendi-
tures' as far as "practicable" (5 MRSA
*1668). This language gives the gover-
nor the authority to curtail alotments
for the purpose of reducing expendi-
tures to meet the requirement of not
spending more than the anticipated
revenues. It does not, however, require
the governor to make any curtailments.
It also does not alow the governor to
curtail allotments for other than budget-
ary reasons.

The only judicia interpretation of this
curtailment authority can be found in a
Superior Court decision (which was not

appealed to the Maine Supreme Judi-
cia Court) in which an 80% reduction
of the Maine Child Care Voucher Pro-
gram was challenged. The reduction,
made pursuant to an executive order,
resulted in termination child care pay-
ments for approximately 700 children.
The court denied the requested injunc-
tion, finding that: 5 MRSA 1668 was
not an unconstitutional delegation of
legislative authority; there was no un-
congtitutional or illegal impoundment
of funds that was violative of the ap-
propriations process; and the reduction
did not violate the "equitably,” "no ter-
mination” or "legidative intent" provi-
sions of "1668. Butterfield v. Depart-
ment of Human Services, Superior
Court, Kennebec County, docket no.
CV-91-92 (January 17, 1991).

Using this judicia interpretation of an
application of section 1668, the attor-
ney general reiterated that the governor
does have authority to curtail alot-
ments. The governor issued two execu-
tive orders curtailing alotments: Ex-
ecutive Order 06 FY01/02 (issued June
19, 2001) and Executive Order 01
FY02/03 (issued July 1, 2002). Al-
though the attorney general's memoran-
dum did not analyze any particular cur-
tailment, the attorney general did suc-
cessfully defend the state in court in at
least one challenge to the curtailments.

Some members of the Legidature then
discussed whether the Legislature
should pass a budget that includes lan-
guage recognizing—and therefore rati-
fying—the curtailments made by the
executive department. What would be
the result if the emergency budget
made no mention of the curtailments
ordered by the governor? The attorney
general, in a brief question and answer
session with the Joint Standing Com-
mittee on Appropriations and Financia
Affairs, mentioned that, from the per-
spective of defending the state when
sued because funding was reduced, in-
cluding the curtailments in the final
budget would be preferred. Once the
Legidature meets, however, the ques-
tion of curtailments becomes moot be-
cause the Legislature can then make
any changes it determines are appropri-
ate, including reversing some or al of

the cuts (assuming the final result is
still a balanced budget). The curtail-
ment power is meant to be a temporary
mechanism to ensure that agencies do
not spend money that is not available;
final decisions as to what is to be spent
in the long term are made by the Legis-
lature.

The final Supplemental Budget adopted
at the First Speciad Session by the
120th Legislature and signed by Gover-
nor King includes adoption of amost
all the curtailments in general lan-
guage, referencing the "financia or-
ders' through which the curtailments
were accomplished (see Public Law
2001, chapter 714, Part A, Section A-
1). Further cuts, reductions and adjust-
ments were made in addition to the sav-
ings the governor identified through the
curtailments. The budget, closing the
$228 million gap, was signed by the
governor on Nov. 18, 2002, and goes
into effect Feb. 13, 2003. The newly
elected 121st Legidlature will be wres-
tling with more cuts in the weeks and
months to come for both FY 03 and the
upcoming biennium.

MARYLAND
Sherry Little

When the Maryland General Assembly
convened on Jan. 8, 2003, many sig-
nificant changes became effective. A
new speaker, Delegate Michael E.
Busch (D-Anne Arundel County) will
have officially succeeded the current
Speaker of the House, Casper R. Taylor
Jr. (D-Allegany County), who lost his
reclection bid by 76 votes. Speaker
Taylor, a 28-year veteran of the House,
was the longest serving speaker in re-
cent memory, having been elected to
the post in 1994. Also on opening day,
Delegate Adrienne A. Jones became
the first African American female to
serve as Speaker Pro Tem. Other
changes include the establishment of a
new committee with jurisdiction over
health and health insurance matters and
the appointment of the first Indian
American, Delegate Kumar P. Barve,
as House Mgjority Leader.
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In the Senate, President Thomas V.
Mike Miller Jr. (D-Prince George's
County) began his 16th year as presi-
dent; his is the longest tenure of any
Senate president in Maryland history.
President Miller recently announced
the appointment of all new committee
chairmen for each of the four principal
Senate standing committees. Such
sweeping action is unprecedented, but
was necessitated by the fact that two of
the four previous chairmen were not
reelected and two did not run for re-
election. President Miller also will have
new vice chairmen for the principal
committees and has named a new ma-
jority leader, Senator Nathaniel J.
McFadden, to replace retiring leader
Clarence W. Blount.

On a broader note, 2003 membership
turnover among the 47 Senate members
was 25.5%, and among the 141 House
members it was 33% for a total of 59
new legisators—12 in the Senate and
47 in the House of Delegates. Although

-
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\L

the 2002 elections yielded a high turn-
over rate, in 1994 the turnover rates
were even greater with 40% in the Sen-
ate and 43% in the House—a total of
80 new legidators between the two
chambers. On a partisan note, the 2003
Senate will be made up of 33 Democ-
rats and 14 Republicans, a gain of one
on the Republican side. In the 2003
House, the Democrats will hold the ma-
jority with 98 members, but the Repub-
licans picked up 8 seats; Republicansin
the House now number 43.

Degpite all the changes in the Genera
Assembly membership, the major shift
in power in Maryland politics will re-
sult from the inauguration on January
15, 2003, of Robert L. Ehrlich Jr. as
governor, the first Republican to hold

the post since Spiro Agnew took office
in 1967. (Governor Agnew later served
as vice president under former Presi-
dent Nixon.) Governor-elect Ehrlich
defeated Lieutenant Governor Kathleen
Kennedy Townsend with 51% of the
vote. Townsend garnered 48% of the
vote, while support for the Libertarian
candidate accounted for 1%. Governor-
elect Ehrlich is completing a fourth
term in the U.S. House of Representa-
tives; earlier in his career, he served as
a two-term member of the Maryland
House of Delegates. Facing a looming
state deficit of upwards of $1.7 hillion,
Governor Ehrlich is required to submit
his proposed budget for the executive
branch to the General Assembly on
January 17. Under the Maryland Con-
stitution, the General Assembly's
budget authority is restricted to deleting
funds from the executive budget. The
legislature may not add to the executive
budget or move funds from one agency
to another.

MISSISSIPPI
Ted Booth

The Mississippi Legidature recently
completed an extraordinary session
called for Sept. 5, 2002. The extraordi-
nary session, which dealt with medical
malpractice issues and genera tort re-
form, ended on November 26. The
regular session of the Mississippi legis-
lature convened on Jan. 7, 2003. Asin
many states, the state budget will be a
major concern for legidators, because
revenue collections have not met the
expectations of forecasters. Also of im-
portance to legislators and citizens will
be the upcoming elections. Voters will
go to the pollsin 2003 to select all 122
members of the House of Representa-
tives and all 52 members of the Missis-
sippi Senate. Statewide elected officials
will also be elected in 2003.

MISSOURI
Russ Hembree

The November election resulted in ma-
jor changes to the political landscape in

Missouri. When the 92nd General As-
sembly convenes on January 8, Repub-
licans will control both legidative
chambers for the first time in 48 years.
A combination of term limits, redis-
tricting, and a popular president led to
an increase for the Republicans in the
Senate from an 18-16 majority to a 20-
14 margin, and a change from an 87-75
majority for the Democrats in the
House (with one vacancy) to a 90-73
Republican majority.

New and returning members will con-
front a deteriorating state budget situa-
tion, with budget experts predicting
that approximately $500 million in ad-
ditional revenue or new spending cuts
will need to be made for the next
budget year. Additional issues include
changes to the public education funding
plan, transportation funding and ac-
countability of the state department of
transportation and implementation of
performance-based budgeting for state
departments.

-

The recent election also saw the ap-
proval of home rule charter changes for
the City of St. Louis, the exclusion of
partial legidlative terms for purposes of
term limits and approval for municipal
utilities to conduct joint projects with-
out Public Service Commission regula
tion. Measures rejected by the voters
include collective bargaining rights for
firefighters and other public safety per-
sonnel, a tax increase of 554 per pack
of cigarettes and 20% on tobacco prod-
ucts and a call for a state constitutional
convention.



Page 12

THE LEGISLATIVE LAWYER

Volume XVI, Issue 3

NORTH CAROLINA
William R. Gilkeson

The First Veto Legidative lawyersin
other states will no doubt find this
strange, but North Carolinians mar-
veled this November a a historic
event—our first veto. Since North
Carolina was admitted to the Union in
1789—indeed, since it declared its in-
dependence from England in 1776—no
governor had ever vetoed a hill enacted
by the General Assembly.

Not until 1997 did the governor even
have the power to veto a bill. A consti-
tutional amendment enacted in 1996
brought North Carolinain line with the
other 49 states that provide for guber-
natorial veto. But James B. Hunt, the
longtime governor who had urged this
change, served out his fourth term,
from 1997 to 2001, without exercising
the power. His successor, Michael F.
Easley, held back from vetoing any
bills passed during the longest legisla-
tive session in history, that of 2001.

Then, one Sunday afternoon in early
November 2002—the Sunday before
election day—it finally happened.

The key documents of North Carolina's
first veto are archived with museum-
exhibit appropriateness on the General
Assembly's Web site at:  http://waww.
ncleg.net/html2001/Bills/S1283Veto/
sh1283Veto.html.

Note the handwritten veto message,
dated 2:40 p.m. that Sunday afternoon,
and the large "VETO" stamped diago-
nally across the last page of the hill.
The original was stamped in red ink.
All those touches attest to Governor
Easley's sense of historical moment.

The bill Governor Easley vetoed was
Senate Bill 1283. One might think the
first bill vetoed would involve major
congtitutional issues. The late Terry
Sanford said in later life that if he had
had the veto when he was governor in
the early 1960s, he would have used it
to stop the notorious Speaker Ban Law,
which prohibited anyone from being
allowed to speak on a state university
campus who "is known to advocate the

overthrow of the Constitution of the
United States." Senate Bill 1283, in-
stead, was a hill in which the General
Assembly made appointments to vari-
ous public offices. In North Carolina
the tradition is for the governor to make
numerous appointments with no legis-
lative confirmation necessary, and for
the General Assembly to make numer-
ous appointments to boards and com-
missions with no input from the gover-
nor. Every session produces a hill,
passed near the end, in which the Gen-
eral Assembly makes scores of appoint-
ments to such things as the N.C. Board
for the Licensing of Soil Scientists and
the State Board of Therapeutic Recrea

tion Certification. Ordinarily, these
routine appointments bills are exempt
from the veto. In order to garner
enough votes for passage, the propo-
nents of the veto constitutional amend-
ment in the 1990s had to include a
number of exemptions, one of which
was "Every bill . . . in which the Gen-
eral Assembly makes an appointment
or appointments to public office and
contains no other matter . .. "

Senate Bill 1283 was snagged because
it dealt with other matters. In addition
to making appointments, the bill also
changed the terms and the number of
members of certain boards and com-
missions. The additional items gave the
governor the authority to veto the hill.
Nonetheless, the objections he cited in
his veto message had to do not with the
additional items, but with the appoint-

ments themselves—the items that, if
they had appeared alone in a hill,
would have been beyond his reach. He
objected that some of the appointees
did not meet statutory qualifications.
Two, he said, were deceased. (In fact,
both were alive when the bill passed.)
Probably more important was his asser-
tion that "the bill mistakenly makes six
appointments that are required to be
made by the governor.”

The same day it passed Senate Bill
1283, the General Assembly adjourned
its 2002 session. The governor did not
veto the bill until almost a month |ater.
The state constitution says if the gover-
nor vetoes a hill when the General As-
sembly is not in session, he must call a
specia session within 40 days after ad-
journment to give the General Assem-
bly an opportunity to override his veto.
Otherwise, the bill becomes law over
his veto.

The timing of al these procedura de-
tails—untested as they were and com-
ing as they did so close to the elec-
tion—gave rise to speculation. What
was the governor up to? Did al this
have anything to do with his frustrated
efforts to persuade the General Assem-
bly to pass a lottery? Was there any tie-
in to the Republican election gains?
(Governor Easley and both houses of
the 2001-2002 General Assembly were
Democratic. For 2003, Democrats keep
the governorship and the Senate, but
Republicans gained tenuous control in
the House.)

However, the drama fizzled. The gov-
ernor called the specia override ses-
sion. The legidative leadership decided
not to contest the veto, announcing to
the membership that no action would
be taken in the special session, so they
need not al even make the trip to Ra
leigh.

The first veto was formally received by
the Senate and referred to its Rules
Committee, where no action was taken.
The session adjourned. Presumably, the
General Assembly will attempt another
appointments bill in 2003. North Caro-
linalost its distinction of being the only
state with no vetoed hill in its history.
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OHIO
Richard L. Merkd

The following provisions of H.B. 402
of this General Assembly may be of
interest to other state legidlators. Prior
to Sept. 1, 2002, an employer had to
secure from each minor covered under
the state Minor Labor Law a valid age
and schooling certificate, which had to
be kept on file and made available for
inspection by enforcement officials. H.
B. 402 requires a superintendent of a
school digtrict or chief administrative
officer of a nonpublic or community
school that issues an age and schooling
certificate on or after Sept. 1, 2002, to
file the certificate electronically with
the director of commerce. After that
date, the act eliminates the requirement
that an employer keep the certificate on
file in the workplace and make it avail-
able for inspection and requires, in-
stead, that an employer thoroughly re-
view a minor's age and schooling cer-
tificate. After that date, H.B. 402 aso
specifies that only electronically filed
certificates are valid to prove lawful
employment of a minor under the state
Minor Labor Law.

S.B. 223 may also be of interest outside
Ohio. S.B. 223 requires the administra-
tor of workers' compensation and pub-
lic self-insuring employers, as appro-
priate, to pay the costs of conducting
specified diagnostic services to investi-
gate whether a peace officer, firefighter
or emergency medical worker sustained
an injury or occupational disease when
coming into contact, through specified
means, with another person's body flu-
ids while in the performance of one's
duties or when responding to an emer-
gency. Diagnostic services have not
been covered in the past because only
"injuries’ and "occupational diseases’
have been covered, not tests to discover
whether an "injury" or "occupational
disease" has occurred or been incurred.

Both houses have concurred in the pas-
sage of Am. Sub. S.B. 281, which ad-
dresses medical malpractice issues, and
Am. Sub. S.B. 120, which addresses
tort reform.

Am. Sub. S.B. 281 requires every clerk

of a court of common pleas to file an
annual report with the Department of
Insurance containing specific informa-
tion dealing with civil actions upon a
medical, dental, optometric or chiro-
practic claim pending in the court; pro-
vides a four-year statute of repose for
such claims with an exception for for-
eign objects left in the body and claims
discovered in the fourth year after the
occurrence of the act or omission in-
volved; provides a procedure for a de-
fendant in an action involving such a
claim to file a motion to determine the
existence or nonexistence of a reason-
able good faith basis for the plaintiff's
claim; generally permits a defendant to
introduce evidence of collateral bene-
fits to the plaintiff as a result of the
damages; limits noneconomic damage
recoveries in such actions to the greater
of $250,000 or an amount equal to
three times the plaintiff's economic loss
to a maximum of $350,000 for each
plaintiff or a maximum of $500,000 for
each occurrence and, if the defendant's
losses are for permanent and substantial
physical deformity and similar serious
injuries, $500,000 for each plaintiff or
$1 million for each occurrence; states
that the procedures regarding the recov-
ery of damages must be applied in a
jury trial only after the jury has made
its factual findings and determination
as to the damages; provides a proce-
dure for the probate court to review
contingency fee arrangements if the
attorney's contingency fee exceeds the
noneconomic damages limits; specifies
a procedure for periodic payment of
future damages; creates a nine-member
Ohio Medical Malpractice Commission
to study the effects of the act, investi-
gate problems posed by, and the issues
surrounding, medical malpractice and
submit a report to the General Assem-
bly not later than two years after the
act's effective date; and requires the
superintendent of insurance to study the
feasibility of a Patient Compensation
Fund to cover portions of medical mal-
practice claims.

Am. Sub. S.B. 120 provides that a de-
fendant isjointly and severaly liablein
a tort action if that defendant is liable
for more than 50% of the fault involved
in the action or committed an inten-

tiona tort; provides an affirmative de-
fense for each party in a tort action
from that specific percentage of the tor-
tious conduct that proximately caused
the injury or loss that is attributable to
one or more people from whom the
plaintiff does not seek recovery in this
action; provides specific rules for con-
tribution among tortfeasors; provides
that the contributory fault of a person
does not bar the person as plaintiff
from recovering damages that have di-
rectly and proximately resulted from
the tortious conduct of one or more
other people, if the contributory fault of
the plaintiff was not greater than the
combined tortious conduct of al other
people from whom the plaintiff seeks
recovery in this action and of all other
people from whom the plaintiff does
not seek recovery in this action; re-
quires the court to diminish the total
amount of the compensatory damages
that would have been recoverable by an
amount that is proportionately equal to
the percentage of tortious conduct de-
termined that is attributable to the
plaintiff; provides that express or im-
plied assumption of the risk may be
asserted as an affirmative defense to a
product liability claim and is a com-
plete defense to the claim, but that ex-
press or implied assumption of the risk
may not be asserted as an affirmative
defense to an intentional tort claim; and
provides that contributory negligence
or other contributory tortious conduct
may be asserted as an affirmative de-
fenseto aproduct liability claim.

PENNSYLVANIA
Stacey Connors Mosca

Legislation that would bolster Pennsyl-
vania's defenses against terrorism was
approved by the General Assembly
prior to the adjournment of the legida
tive session in November. This legisla
tion creates a comprehensive counter-
terrorism program, giving the Pennsyl-
vania Emergency Management
Agency, counties, regional counterter-
rorism task forces and other parties bet-
ter abilities to manage counterterrorism
efforts over the long term without cre-
ating extensive new regulations.
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The General Assembly also passed leg-
islation that would extend PACE and
PACENET prescription drug benefits
to thousands of senior citizens who
could have lost coverage because of
small cost-of-living adjustments in
their Social Security checks. The legis-
lation extends by one year a morato-
rium barring the state's PACE prescrip-
tion drug benefit from expelling seniors
whose Social Security cost-of-living
increases push them over income €ligi-
bility limits. It also will ensure that
about 1,700 seniors remain on the
PACENET program—which allows
seniors with dightly higher incomes to
purchase prescription drugs with a lar-
ger copayment. Money to fund the ad-
ditional benefits will come from the
state's tobacco settlement fund.

In addition, legidation was approved
that would enact numerous election
reforms in the Commonwealth, making
vast improvements to the manner in
which elections are conducted in Penn-
sylvania. The passage of this measure
comes on the heels of the federal Help
America Vote Act, which was signed
into law by President Bush in October.

TEXAS
Leonard Reese

The speaker of the House of Represen-
tatives and the lieutenant governor are
the two most powerful positions in the
state of Texas. During the next legisla-
tive session, the Texas house will have
a Republican magjority for the first time
since 1872. Voters elected 88 Republi-
cans and 62 Democrats to the house in
the November general election. Rep.
Tom Craddick, the longest-serving Re-
publican in the house, has announced
that he has sufficient support to be
elected speaker when the Legidature
convenes Jan. 14, 2003. Former Land
Commissioner, Republican David
Dewhurst, was elected lieutenant gov-
ernor and will lead the Senate, which
will be composed of 19 Republicans
and 12 Democrats.

The lieutenant governor has the power
to select the committee chairmen and

the committee members. In recent his-
tory, the lieutenant governor has had
the power to dictate the legidative
agenda for the Senate, deciding what
legislation makes it to the Senate floor.
In many ways, this position holds more
power than the governor. The powers
of the speaker are analogous to those of
the lieutenant governor.

The major issue for the next Legisa
ture to face is a state budget shortfall
that could reach $12 billion. Tax in-
creases seem to be off the table since,
during election campaigns, most office
seekers promised voters no new taxes.
Other issues that will be addressed in-
clude school finance system reform,
homeowner insurance reform and law-
suit reform.

UTAH
Gay Taylor

Utah's sixth Special Session started on
December 18th to deal with a$117 mil-
lion budget deficit for the current fiscal
year. Before we "retire" some of our
legislators, we will have one more spe-
cial session to cut state budgets and
make revenue transfers. This is a very
painful process.

Utah is examining its initiative process
because the Utah Supreme Court held
unconstitutional that part of Utah's law
that required a percentage of voters
from 20 of Utah's 29 counties to ap-
prove an initiative being placed on the
genera election ballot. A legislative
committee has devised an dternative to
replace the stricken language. A num-
ber of other legislators also are consid-
ering alternatives.

VIRGINIA
John Garka and Mary Spain

2002-2004 Budget The most impor-
tant issue faced by the 2003 session
that began January 8 will be the 2002-
2004 biennium budget gap, which is
currently estimated to be in excess of
$1.1 billion. The nationwide recession
and slow-growing economy have af-
fected Virginia since the summer of
2000 and have caused Virginias reve-
nues during the past fiscal year to fall
well below the official forecast. For the
fiscal year ended June 30, 2002, Vir-
ginia's general fund revenue actually
declined 3.8 percent. This declineisthe
largest since the department of taxation
started to keep such records.

The $1.1 billion gap is over and above
the $3.8 billion gap the General Assem-
bly closed during the 2002 session and
the $857.7 million in appropriation re-
ductions Governor Warner proposed on
Oct. 15, 2002. At that time, the gover-
nor used the authority granted in the
Appropriations Act to reduce agency
appropriations by up to 15% in every
agency in the executive branch, which
resulted in approximately 1,837 lay-
offs, excluding higher education. Gov-
ernor Warner's plan, in addition to the
layoffs, resulted in the closing of DMV
offices, shorter hours at ABC stores
and the state library, increasesin tuition
at virtually all Virginia's state universi-
ties and colleges, elimination of the
$101.4 million appropriation included
for state employee pay raises and are-
duction in a variety of loca aid pro-
grams. As painful as the cuts and in-
creased tuition and fees were, the 2003
session will need to take additional
steps to reduce the Commonwealth's
EXPenses.

On Dec. 20, 2002, Governor Warner
presented his blueprint for the next
round of budget cuts by proposing his
amendments to the existing 2002-2004
Appropriations Act. The only known is
that the package will surely lead to a
great deal of debate and discussion
about how to reduce the impact of these
cuts on the citizens of Virginia and on
the services they are provided. Addi-
tional cuts are likely to include abolish-
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ing specific agencies or consolidating
certain agencies, eliminating certain
governmental functions, reducing funds
for previoudy untouchable items such
as standards of quality funding for ele-
mentary and secondary education or for
Medicaid purposes, creating an early
retirement option to reduce the size of
the workforce and lower the state's pay-
roll, using the available resources of the
"Rainy Day Fund" and any other option
that could be used to dea with the
shortfall, whether on the expenditure
side or on the revenue side. Clearly,
with each succeeding series of cuts, the
budget decisions the governor and the
General Assembly will be forced to
make will be increasingly painful and
will have more affect on the Common-
wedlth and its citizens.

WEST VIRGINIA
Mark McOwen

The Legislature's monthly interim
meetings on various study topics con-
tinued through the fall and will con-
clude in January. Meanwhile, following
the first election since redistricting leg-
idation was passed in 2001, the 100-
member House of Delegates will have
22 new members, and the 34-member
Senate, with only half its membership
up for election, will have seven new
members. A primary concern for these
and returning members during the up-
coming session will be fashioning the
fiscal year 2004 budget under the strain
of anticipated significant revenue short-
fals. Issues addressed during the 60-
day session also may include civil jus-
tice reform and coal truck weight limi-
tations.

The first regular session of the 76th
Legislature convened Jan. 8, 2003. To
monitor legislative activity, visit the
West Virginia Legislature's Web site at
http: /mww.legis.state.

wv.ug/. For toll-free telephone access,
dial 1-877-56LEGIS.

WISCONSIN
Steve Miller

As the new session begins, the Legisla-
ture will continue to look for ways to
balance the state budget. For some,
school aids and local government aids
remain controversia—yet tempting—
targets. For the first time in severa
years, both houses of the Legidature
are controlled by one party, and the
governor is of a different party. Cam-
paign finance till kindles a warm sub-
ject for legidative discussion. These
and related issues promise an interest-
ing new year.

WYOMING
Karen Ashcraft Byrne

Twenty-three new state legislators were
elected on Nov. 5, 2002. Wyoming
only has 90 legidators so that is quite a
change. Republicans till will dominate
both houses but Wyoming elected a
Democratic governor for the first time
in eight years, so it should be an inter-
esting four years.

Wyoming's term limits will take effect
for the first time in the 2004 elections,
so we will have a big turnover of legis-

lators then, as well.

We are starting to get very busy with
bill drafts. We expect to have between
600 and 700 bill drafts prepared for the
2003 session that starts on Jan. 14,
2003. Wyoming is one of the few states
that will not have a budget deficiency
for 2003-2004. The state actualy has
surplus money.

The Legidative Service Office's Web
site concerning Wyoming's legislative
process, http://legisweb.state.wy.us,
will again have audio broadcasts for the
57th legidature session. Presently, in-
terim committee information and com-
mittee draft legidation are available on
the site.

The office had an in-house training
program on anti-discrimination policies
and laws in November 2002 to educate
employees about the Legidative Ser-
vice Office's new anti-discrimination

policy.

The office is involved in finishing in-
terim committee work so staff can con-
centrate on individual members' legis-
lation.

K/
0.0
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